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I 


THE PRESENT CHALLENGE 


The vast new responsibility for world leadership thrust 
upon the United States by events of the past decade, in- 
tensified by the continuing Free World-Soviet conflict in 
which the entire democratic value and institutional struc- 
ture is at stake, has imposed an unprecedented demand 
for a continuous flow of intelligent decisions on the na- 
tional level. 


1. The Democratic Orientation. 


Essential to the making of wise decisions is a clear 
understanding of the objectives sought. Wherein does 
the democratic orientation differ fundamentally from the 


+ This article will be published in two parts. An article appearing in a subse- 
quent issue will undertake to develop the criteria for a “Free Forum” model. 
These articles are portions of a thesis submitted to the Faculty of the Law 
School, Yale University, in fulfillment of the requirements for the degree of 
Doctor of the Science of Law (J.S.D.). 

* Associate Professor of Law, The George Washington University. 
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authoritarian? What are the values at stake in the pres- 
ent conflict? Basic is the democratic conception of re- 
spect for individual dignity and freedom from arbitrary 
restraint. Positive opportunity is demanded for the 
development of latent talents, for creative expression, for 
the attainment of the full productivity of every individual 
personality... Accordingly, opportunity for access on the 
broadest possible base to all community resources is em- 
phasized,’ including access to the sources of enlighten- 
ment upon which rational judgments can be made and 
free inquiry pursued.’ 

In a free society social readjustment is sought through 
volitional consent rather than through intimidation, coer- 
cion and violence. Wide participation in governmental 
processes is encouraged. While there is frequently a pro- 
found disparity between ideal and reality, we may still 
place our reliance upon the basic democratic assumptions 
as the most profitable framework within which a vigor- 
ous and enlightened people can strive for a useful and 
satisfying existence.* The genius of the system lies in its 
distinctive quality of extracting unity from diversity. 
Even the most heterogeneous (multi-group, multi-myth) 
society can be accommodated, especially where there 
exists a strong core of common objectives. The free play 
of conflicting opinions will then strengthen rather than 
weaken the structure of such society.° 

It is necessary to recognize, however, the correlative 

1“The essence of democratic freedom is the scope given to people in the 
control of their lives, and lies for the individual in the immense range of 
choices which are before him as regards every phase of his existence.” 
MALINOWSKI, FREEDOM AND CIVILIZATION 328 (1944). See also BincHaM, 
THE TECHNIQUE oF Democracy 14 (1942); LyNnp, KNowLepcE ror WHat? 
233 (1939). 

2“The gains of nations are essentially mass gains and should be distributed 
through the mass of the community as rapidly as possible.” Merriam, Sys- 
TEMATIC Po.itics 210 (1945). 

3 For a systematic statement of one scheme of goal values see LassweLt, 
THE Worip ReEvoLuTION oF Our Time: A FRAMEWORK For Basic Pouicy 
ResearcH (Hoover Institute Study 1951).. See also McDougal, The Role of 
Law in World Politics, 20 Miss. L. J. 253 (1949). 

4See Becker, MoperN Democracy 100 (1941). 


5 See MerrtaM, WuHat Is Democracy? 31 (1941); see also Maclver, THE 
WeEs oF GOVERNMENT 183, 198-9 (1947). 
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proposition that the demands upon the individual in a 
democratic society are great. Freedom is illusory if 
divorced from responsibility. Where the people become 
so indifferent and apathetic that the privilege of partici- 
pation in the making of decisions, important to the com- 
munity’s welfare and security, is relinquished, the danger 
of drift into mystical democracy becomes imminent.° 
The completion of this transformation leaves democracy 
existing in name only with effective control lodged in a 
privileged elite. 


2. Status of Public Maturity in Policy Formulation. 


A statement of ideal goals logically suggests an inquiry 
into the effectiveness with which these goals are being 
achieved. How competently is our leadership function 
being performed? In a democratic society this process 
involves not only the governmental and communications 
elites but the entire citizenry. Do we in this sense have 
responsible leadership? Numerous emerging trends are 
encouraging. We seem to be gaining an insight into the 
interdependence of peoples and policies’ and tending to 
recognize that emphasis must be placed upon the attain- 
ment of important objectives rather than upon the preser- 
vation of existing institutions.*° To an increasing extent 
we are coming to recognize the complex interplay of 
conditioning factors on specific policy situations.’ For 
example, the adverse effect of discriminatory “internal” 
policies on “external” relations has been articulately 
voiced.” And the necessity for utilizing every base of 

6 See Lasswe._t, THE ANALysis oF PotiticAL BeHAvior 138 (1948). 

7On the implications of interdependence in the present world context, see 
McDougal & Leighton, The Rights of Man in the World Community, 59 Yate 
L. J. 60, 63 (1949). See also MALINOwSKI, op. cit. supra note 1, at 325. The 
vast majority of Americans no longer show a disposition to “go it alone” in 
international affairs. See Washington Post, Sept. 9, 1953, p. 4B, col. 1. In this 
connection we are finding the United Nations to be a useful “forum for dis- 


cussion.” See N.Y. Times Editorial, Sept. 25, 1953, p. 20, col. 2 
8 See Brucker, FREEDOM OF INFORMATION 94 (1949). 


® On the contextual —— to policy formulation see LaAsswELL, PowER AND 
PersoNALITy 195, 217 (1948). 

10 See N.Y. Times, May 11, 1950, p. 28, col. 5, with reference to the impact 
of the outcome of F.E.P.C. legislation on our foreign relations. 
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power and every available instrument and technique at 
the decision-maker’s disposal for policy implementation 
is being more firmly grasped. A growing maturity is 
also evident in the general public’s rejection of both iso- 
lationism and appeasement as feasible policy alterna- 
tives." We seem to be awakening to the fact that social 
and political problems must be lived with rather than 
“solved.” * Sober reflection forces our admission that all 
the world’s ills cannot be attributed to Soviet intransi- 
gence.** On the positive side too is the factor that the 
public generally understands, although it frequently 
prefers to ignore, that severe deprivations are to be ex- 
pected in the implementation of an effective foreign 
policy. 

But these encouraging trends toward maturity in policy 
planning have by no means been fully translated into firm 
national attitudes. Deficiencies in our thought processes 
often render intelligent policy formulation difficult. 
Many deep-rooted characteristics wholly unsuited to our 
present role in world affairs tend to dominate our think- 
ing and hinder wise decision-making.” It is difficult for 
the American temperament to adjust to the disagreeable 
fact that there is no quick and easy solution to the pres- 
ent crisis. Since the struggle must be dealt with in long 
range terms, a widespread feeling of indifference exists.” 

Many common attitudes are in open conflict with en- 


11 See ALMoND, THE AMERICAN PEOPLE AND ForeIGN Pontcy 88 (1950). 

12“The State Department gradually is adjusting itself to the theory that 
there are no absolute solutions to international problems.” James Reston in 
the N.Y. Times, May 30, 1951, p. 3, col. 2 

13 To this effect see comment of former Secretary of State Dean Acheson, 
N.Y. Times, June 14, 1950, p. 2, col. 2 

14 See ALMOND, op. cit. supra note 11, c. IV & V. 

15 Gabriel Almond in THE AMERICAN PEOPLE AND ForeEIGN Poticy c. III 
(1950), discusses in detail the impact of the “American Character” on foreign 
policy. He is careful to state that the characteristics he describes are essen- 
tially hypotheses, but based on a large, and still increasing amount of data 
collected by competent observers. 

16 Former President Conant of Harvard has warned that our greatest threat 
is the people’s unwillingness to face up to the ey of the tense international 
situation. See N.Y. Times, Nov. 21, 1952, 46, col. 2. That frustration is 
wit ad the hallmark of our era, see fn Fg THe VitaL CENTER 
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lightened policy-making: the tendency exists to be im- 
pulsive rather than rational, to right wrongs by immedi- 
ate action, to be impatient with gradual solutions; high 
pressure aggressiveness engenders the attitude of indif- 
ference to the institutions of others; we are likely to be 
apathetic when there is no critical international challenge 
or explosive domestic issue to occupy our attention; but 
when an abrupt shift occurs in the political equilibrium 
we have a tendency to overreact emotionally in our 
change from withdrawal to intervention.” As long as 
these attitudes dominate our national thinking, it is un- 
likely that we shall clearly think through the monumental 
problems raised by the Free World-Communist bi-polar- 
ity and quite probable that our foreign policy will con- 
tinue to be in large part the “erratic product of contra- 
dictory emotions.” * 

It has been difficult to rid ourselves of certain unwar- 
ranted assumptions.” We tend to reduce problems to 
naively simple terms, to place confidence in superficial 
answers where complex programs are demanded. Ques- 
tions remote in their consequences or particularly trouble- 
some of solution are likely to be set aside. Even when 
the importance of a problem is initially recognized the 
drudgery of having to think it through frequently dulls 
the desire to find a workable solution. Immediate impro- 
visation is easier than detailed analysis. But when the 
problem does not respond to the easy alternative, opti- 
mism collapses and gives way to a defeatist mood.” 


17 See ALMOND, Op. cit. supra note 11, c. ITI. 

18 See generally, THe Unitep STATES IN Wortp Arrairs (1950), by Stebbins 
and the Research Staff of the Council of Foreign Relations. On the “danger- 
ous . . . American failing of jumping from one extreme to the other—from 
underestimation based on ignorance or overconfidence, to overestimation based 
on surprise, shock or fear,” see Barghoorn, Estimating Russia, N.Y. Times 
Magazine, Feb. 22, 1953, p 

19 Lester Markel in Pustic Opinion AND Foreicn Poricy 224 (1949), 
stated that it was time for all Americans to rid themselves of many fallacious 
concepts including: (1) that a policy of isolation is still possible in this inter- 
dependent world, (2) that all foreigners are to be suspected, (3) that economic 
assistance to others is charity rather than security for ourselves, (4) that we 
can sell without buying, (5) that we can be prosperous in a stricken world 
and (6) that armaments will suffice exclusive of ideas. 

20 See ALMOND, op. cit. supra note 11, at 43. 
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A most striking characteristic of our foreign policy 
thinking is the radical shifts in mood to which our public 
opinion is highly susceptible. Ambivalent traits are re- 
flected in the changing political moods of optimism- 
pessimism, tolerance-intolerance, idealism-cynicism, su- 
periority-inferiority, confidence-confusion.* ‘The pessi- 
mistic mood usually results in withdrawal reactions, or 
worse, an impatient and irrational attempt to correct a 
situation by further inadequate improvisation. While 
these moods may not govern our policy in the sense that 
the latter is directly keyed to such public reaction, there 
can be little doubt but that the mood of the country is a 
substantial element in many policy calculations.” 

An uncertain leadership has characterized our deci- 
sion-making during the post war era.** Much of our 
policy has been conceived in negative terms of merely 
“defending against” Communism instead of meeting it 
with imaginative and courageous thinking.* Incident 
to this attitude has been the disposition to emphasize mili- 
tary aspects of the problem and even to cast alternative 
policy proposals in terms of military personalities.” On 
the debit side too has been our inability to dispel the im- 
pression that we are attempting to recreate the world in 


21 While an overwhelming majority of Americans approved of our interven- 
tion in Korea in the summer of 1950, in January 1951, after our severe reversals 
upon the entry of Red China, the public favored withdrawing by three to one. 
Gallup Poll released Jan. 20, 1951. 

22 In the opinion of one respected political observer the public upheaval inci- 
dent to the MacArthur Affair was required in order to compel the Adminis- 
tration to review, redefine and to explain to the public — clarity the positive 
advantages of a limited war. See James Reston, N.Y. Times, April 26, 1951, 
p. 5, col. 4. The same observer has more recently remarked that Secretary of 
State John Foster Dulles has accepted as a basic operating premise that foreign 
policy begins at home, that it must be based upon public attitudes toward such 
problems. N.Y. Times, Sept. 20, 1953, p. E-3, col. 3 

23 To the effect that our policy has suffered from indecision in formulation 
and imprecision in execution, see N.Y. Times, Nov. 18, 1951, p. E-3, col. 7, 
with reference to the Korean and Iranian crises. 

24 Associate Supreme Court Justice William O. Douglas, A World in 
Revolution, New Republic, March 12, 1951, p. 9. 

25 The two major political parties rallied around opposing generals, Mac- 
Arthur and Bradley, during the “Great Debate” of 1951. See Walter Lippmann, 
Washington Post, May 21, 1951, p. 7, col. 1 
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our own image.” This situation also serves to point up 
our deficiencies in the techniques of psychological war- 
fare.” But in justice to our leading policy makers it 
must be noted that they have been compelled to operate 
in a highly critical and suspicious domestic climate of 
opinion, which has, upon occasion, drastically circum- 
scribed their freedom of action.” 


3. Goal: Maturity in Policy Judgment. 


Faced with an entirely new set of political and tech- 
nological conditions the United States has been com- 
pelled to readjust its traditional premises to accord with 
the exigencies of the time. This necessary conditioning 
of the American people has been accomplished only to 
a limited degree. Coping with sustained tension is a 
difficult task which points to the need for the introduction 
of a stabilizing element into the opinion process which 


26As a result our relations with friendly powers have at times become 
severely strained. See Henry Steele Commager, Acid Test for Our Character, 
N.Y. Times Magazine, April 28, 1951, p. 12. See also N.Y. Times, June 30, 1951, 
p. 4, col. 2, which indicates that our tendency to impose our “business” views 
upon other nations has been found highly repugnant. 

27 See N.Y. Times Editorial, Nov. 25, 1952, p. 28, col. 2. Our overseas 
information programs have been a source of repeated controversy since the 
end of World War II. See N.Y. Times, Nov. 1, 1953, p. E-2, col. 1. A 
“reformed” strategy board on psychological warfare was established in early 
1953 by President Eisenhower with the objective of seizing the “initiative in 
the cold war.” See N.Y. Times, Feb. 1, 1953, p. 6-E, col. 1. However, this 
Psychological Strategy Board was discontinued with the establishment of the 
Operations Coordinating Board within the National Security Council in Sep- 
tember 1953. Psychological warfare was no longer to be considered an inde- 
pendent function but as simply one means of implementing national security 
policies. See N.Y. Times, Sept. 4, 1953, p. 1, col. 4. The newly organized 
United States Information Agency, which includes the various overseas infor- 
mation activities, now has independent status, subject only to the National 
Security Council, although it looks to the State Department for “guidance.” 
One of its tasks is to make an effective instrument of foreign policy imple- 
mentation the much criticized Voice of America. See N.Y. Times, Nov. 
1, 1953, p. 6-E, col. 5. See also Washington Post, May 12, 1953, p. 4, col. 1, 
and V.0.A.—A Survey of the Wreckage, The Reporter, July 21, 1953, p. 30. 

28 The controversy over loyalty and Communism in Government had reached 
a point of such confusion by May 1950, that the N.Y. Times called it a 
“national emergency.” Issue of May 6, 1950, p. 14, col. 2. An avalanche of 
“security” measures has tended to place a premium on orthodox thought. See 
New Republic, Jan. 14, 1952, concerning the spread of security measures to 
the state and local levels. In connection with the current “security” crisis see 
also Jahoba and Cook, Security Measures and Freedom of Thought, 61 YaALe 
L.J. 295 (1952). The threat of the appeasement label has sometimes paralyzed 
imaginative foreign policy projection. See Washington Post Editorial, Dec. 8, 
1950, p. 25, col. 2. 
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will enable the public to smooth out reaction to radical 
shifts in political events.” Improvisation, forced by the 
compulsion of events, should be replaced, to the greatest 
extent possible, by policies based on a rational analysis 
of prospective crises.*° 

Some cherished assumptions must be laid aside. We 
can no longer depend upon the rectification of ill-con- 
ceived policy after disaster strikes. We must accept the 
fact that problems are interdependent and that the solu- 
tion of one depends upon the solving of related tasks; 
that the more complex the problem and the deeper it 
cuts into the fiber of our institutions, the slower the proc- 
ess of resolving it.” To meet the present challenge every 
national resource must be mobilized with great stress 
being placed upon the most productive use of the nation’s 
intelligence. Every device for increasing the analytical 
capacity of our citizens should be employed with the ex- 
pectation that such measures will bring more and more 
“inexorable” trends into our orbit of control.” 


We have neglected to give our full attention to prob- 
lems, where, it would seem, the incentive should be irre- 
sistible. For example, the inevitable devastation which 
will result from atomic warfare should have branded in 


29 Public opinion is itself a stabilizing force which presumably keeps a demo- 
cratic society on an even keel. However, the sweeping shifts it sometimes 
undergoes introduces a large element of unreliability in critical situations. On 
the “self-righting” process in a democracy see CHAFEE, GOVERNMENT AND 
Mass Communications 23-9 (1947). See also the electrical-mechanical concept 
of “feed-back” discussed by Norbert Wiener in his books, Cybernetics (1948), 
and THe Human Use or HuMAN Berncs c. I (1950). The relation of “feed- 
back” to public opinion is briefly discussed by Ir1on, Pusric OPINION AND 
PropAGANDA 740-2 (1950). 

80See N.Y. Times Editorial, Sept. 18, 1952, p. 28, col. 3. That we must 
learn to live in a kind of world for which our experience has not prepared us, 
see Walter Lippmann, Washington Post, Sept. 11, 1952, p. 11, col. 1, 3. 

31 See Reisman, From Morality to "Morale, PERSONALITY AND POLITICAL 
Crisis 81, 113 (Stanton & Perry eds. 1951). 

32 See The Problems of Free Men, Fortune, Feb. 1951, p. 109. 

33 Lester Markel in the N.Y. Times Magazine, April 9, 1950, p. 7, 49, con- 
tends that there has been a failure of leadership in the sense that the important 
issues have not been made clear to the people. This, he insists, rather than 
the apathy of the people, is the root cause of our lack of rational decision- 
making. More recently both the press, Washington Post, May 14, 1953, p. 15, 
col. 1, and the government, Washington Post, Sept. 27, 1953, p. 4B, col. 1, 
have been criticized for failure to give the people the information needed for 
coming to intelligent judgments on important issues. 
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our minds the imperativeness of finding a solution by 
non-violent means if even the remotest possibility exists 
of achieving this objective.* Only recently have our 
leading policy-makers seriously considered bringing the 
full implications of the present crisis to the public’s focus 
of attention.” 

In accord with the principle that every community re- 
source should be applied through appropriate agencies 
so as best to facilitate the leadership function and sustain 
a “dynamic consensus,” * the subsequent analysis exam- 
ines the mass media of communications as one such in- 
stitution. 


II 
GOALS OF THE MASS MEDIA 


1. A Community Resource. 


The mass media of communication constitute one of 
the most promising resources at our disposal for facili- 
tation of the leadership process. What community in- 
stitutions could have had more influence than the mass 
media in bringing about the remarkable transition de- 
scribed by the New York Times as “The great revolu- 
tion wrought within a few years in American thinking on 
world problems’? *” A measure of their power potential 
is the suggestion that modern technological develop- 
ments, particularly the mass communication channels, 
have rendered revolution, in the sense of a popular up- 
rising, impossible, in those political communities where 
the ruling clique enjoys a monopoly propaganda po- 
sition.” 

Agencies for the mass dissemination of fact and opinion 
have been called the most important and powerful single 


34 See N.Y. Times Editorial, Aug. 21, 1953 (atomic war is not a possible 
policy for rational men). 

35 See N.Y. Times, Oct. 11, 1953, p. E-1, col. 1-4 (Operation Candor). 

36 See LasswELL, NATIONAL SECURITY AND INDIVIDUAL FREEDOM 105 (1950). 

37 N.Y. Times, August 16, 1951, p. 26, col. 1. 

38 See MorGENTHAU, IN DEFENSE OF THE NATIONAL INTEREST 59 (1951). 
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influence molding public opinion and shaping American 
culture in the present era.” Numerous enthusiastic judg- 
ments on the potential of the mass media have crowded 
social and political works of recent years. For instance, 
the Commission on Freedom of the Press stated: 


The modern press itself is a new phenomenon. Its typical unit 
is the great agency of mass communications. These agencies can 
facilitate thought and discussion. They can stifle it. They can 
advance the progress of civilization or they can thwart it. They 
can debase and vulgarize mankind. They can endanger the 
peace of the world; they can do so accidentally, in a fit of 
absence of mind. They can play up or down the news and its 
significance, foster and feed emotions, create complacent fictions 
and blind spots, misuse the great words, and uphold empty 
slogans. Their scope and power are increasing every day as new 
instruments become available to them. These instruments can 
spread lies faster and farther than our forefathers dreamed when 
they enshrined the freedom of the press in the First Amendment 
to our Constitution.* 


A former Chairman of the FCC states with respect to 
radio: 


. . . [F]or the first time radio has made free speech practical, 
a living reality outside of the local town hall and public square. 
With the emphasis today upon national and international issues, 
no person standing in the town square can hope to have any 
substantial effect upon public opinion. Over the radio, particu- 
larly over a network, he can. Radio is a powerful organ—doubt- 
less the most powerful that has ever existed in the entire field of 
speech and the press.** 


Television has been lauded as an unsurpassed medium 
for conveying information and ideas to the public.” Like 
the motion picture it possesses the characteristic of con- 
necting verbal expressions with their referents in the 
world of reality. Any given situation may be exactly 
described in the briefest possible time with full sensory 


39 See CoMMISSION ON FREEDOM OF THE Press: A FREE AND RESPONSIBLE 
Press, Foreword (1947). 

49 7d. at 3. 

41 Fly, Freedom of Speech and the Press, SAFEGUARDING Civit LiBerty To- 
pay 61, 73 (1945). 

42 See FitzGERALD, COMMUNICATING IDEAS TO THE Pustic, c. XV (1950); 
MANVELL, THE Crowpep Air 7 (1953). It has been estimated that 34 million 
homes will have television by 1955. See Washington Post, Nov. 9, 1950, p. 1, 
col. 1. On January 1, 1952, there were 105 million radio sets in operation in 
the country. See Broadcasting-Telecasting, Feb. 4, 1952, p. 27. 
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impact. Efficiency of communication is increased since 
words with referents are far more effective in terms of 
audience receptivity than are words merely written or 
spoken. This capacity to transmit simultaneously with 
the occurrence of an event, to an audience national in 
scope, marks television as a superior medium of mass 
communication.“ 

Extreme claims made in support of the persuasive 
power of the mass media must be somewhat tempered, 
however, in light of available research data. Their true 
potential can be accurately evaluated only if unfounded 
enthusiasm is restrained.** Mass communications content 
is not as likely to bring about extreme changes in indi- 
vidual personality structure as it is to develop existing 
personality traits. Attitude shifts of listeners or viewers 
more frequently consist of modification than of conver- 
sion.” Despite these reservations, it is indisputable that 
attitudes do change over a period of time, and since radio 


and television exposure constitute one of the most persis- 
tent influences on the great majority of individuals, it may 
be safely concluded that these media do play an impor- 
tant part in attitude modification and change. 

Whatever the limitations of the various media, access 
to mass communications has always been a primary objec- 
tive of those seeking to wield political power in the com- 


43 The Kefauver Crime Committee Hearings were described by the N.Y. 
Times, March 21, 1951, p. 32, col. 1, in these words: “That mass audience of 
millions watching TV or listening to the radio broadcast . . . is a major 
phenomenon of our time. . . . The people are hungry to know the facts about 
their government or misgovernment. . . . This hearing is a great accounting.” 
The Washington Post acknowledged, Sept. 23, 1951, p. 4B, col. 2, that the 
public received a better notion of the proceedings of the September 1951 San 
Francisco Peace Conference via television than by the newspaper press. 

44 Riesmann in THE LoneLy Crowp 233 (1950) tends to minimize the direct 
impact of the mass media on political decision-making. One substantial drag 
on the leadership function is the mass media limitation of affording only a 
minimum of “back talk” to those having access. A two-way circuit, one in 
which there is a high degree of “reciprocity” between communicators and 
audience, is highly desirable. See Lasswell, The Structure and Function of 
— in Society, Mass Communications 102, 106 (Schramm ed. 
1949). 

45 See Kiapper, THE Errects oF Mass Mepra IV-4 (1949). To the effect 
that a combination of radio appeal and face-to-face contact is the most effective 
of all persuasion techniques, see LAZARSFELD, BERELSON & GauDET, THE 
Peopie’s CuHorce 152-7 (1944). 
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munity.“* Expectations as to the political potential of the 
broadcast media have always been high, particularly 
where a strong personality and a crisis situation are com- 
bined.*’ It is probable that television will have a signifi- 
cant effect upon the complexion of future decision-mak- 
ing. On the other hand, this medium seems more likely 
than others to emphasize “personality” to the exclusion 
of mental capacity and merit of ideas. Characteristics of 
mass media reinforce this tendency. They enjoy the 
trust and confidence of a large segment of the regular 
audience. They also exercise a “status conferral” func- 
tion which tends to impart prestige to those having ac- 
cess, to popularize new ideas, and to enhance the impor- 
tance of those issues discussed.“ 

Regularly scheduled radio and television programs are 
becoming a customary channel for the espousal of new 


46 Television has revolutionized techniques of political campaigning. See 
Washington Post, Jan. 20, 1953, p. 19, col. 5; see also N.Y. Times, Oct. 20, 
1953, p. 25, col. 3, with reference to the “forum” displacing the “rally” as a 
result of television. The prompt and vigorous demands made by the candi- 
dates during the 1952 political campaign for time to reply to talks of opposing 
candidates was highly indicative of the political potential attributed to television. 
See Broadcasting, June 16, 1952, p. 29. On October 29, 1952, there were 23 
separate political programs on New York City radio and television stations. 
See N.Y. Times, Oct. 29, 1952, p. 25, col. 6. At least $5 million was spent for 
radio and television time during the 1952 Presidential campaign according to 
Broadcasting, Dec. 15, 1952, p. 56, col. 1. An evaluation of the role played 
by television in the 1952 campaign can be found in Bendiner, How Much Has 
TV Changed Campaigning?, N.Y. Times Magazine, Nov. 2, 1952, p. 13, 70, 71. 
It has been observed that television has shown itself extremely powerful when 
systematically exploited to gain an emotional response. Sce Gould, N.Y. Times, 
Nov. 9, 1952, p. X-12, col. 1 (with reference to Vice-Presidential candidate 
Nixon’s melodramatic personal appeal via radio and TV on Sept. 23, 1952). 
It has even been suggested that some restraints must be placed on political 
documentaries produced with high professional skill. See Washington Star, 
Nov. 5, 1952, p. C-1. col. 2. Since radio reaches a great proportion of people 
in the lower cultural strata, an exceptional opportunity for manipulating opinion 
exists. The suggestibility element is high. See LazarsFELD, RADIO AND THE 
PrinteD Pace 257 (1940). It has also been noted that the hours given to 
the viewing of TV increase with the lower income groups. See MANVELL, 
op. cit. supra note 42, at 52. With respect to future political campaigning, 
television is becoming the indispensable medium. See N.Y. Times, Aug. 
9, 1953, p. 8-E, col. 6. The Eisenhower Administration apparently intends to 
make full use of the advantages of this new and powerful means of “winning 
consent.” See N.Y. Times, June 5, 1953, p. 26, col. 2. 

47 See Reston, The Number One Voice, MARKEL, Pustic OPINION AND 
ForEIGN Poticy 65 (1949). 


48See KLApper, op. cit. supra note 45, at IV-48. See also Reston, Our 
Campaign Techniques Re-Examined, N.Y. Times Magazine, Nov. 9, 1952, p. 8. 
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policies and political opinions.** Our elected officials 
readily avail themselves of these channels when expedi- 
ent.” Top policy planners turn more and more to these 
media to gain support for their proposals. Or they may 
enlist the support of popular entertainers to promote pre- 
ferred policies. While the political judgment of such 
personalities may be worthless, their mere mention of a 
specific policy in a favorable light exposes a vast audience 
to the desired point of view. Community organizations 
of all types are finding that their causes can be most 
effectively promoted through access to the radio-TV 
media.” Unfortunately, however, the inherent power of 
these channels is often abused through careless or irre- 
sponsible use with the result that many difficult problems 
of conflicting values have arisen.” 


4° This has been particularly true of the TV program “Meet the Press,” 
which has become an attractive forum for major policy spokesmen. This pro- 
gram frequently makes “front-page” news. See for example, N.Y. Times, July 
6, 1953, p. 1, col. 7; Feb. 26, 1950, p. 1, col. 1. With reference to the ‘effec- 
tive use currently being made of television by top policy-makers, see N.Y. 
Times, July 19, 1953, p. 10E, col. 2. Television met and won a serious challenge 
to its independence as a news medium during the 1952 Republican Presidential 
Convention when the networks refused to accept a ban on TV for proceedings 
of the Republican National Committee. See N.Y. Times, July 13, 1952, p. 
X-9, col. 1. When the “Taft-dominated” Committee refused to permit television 
coverage of the Committee’s hearings the networks filled the air with protests, 
charging that Senator Taft’s supporters had imposed an “Iron Curtain” on the 
Committee’s proceedings. Many political observers considered the reaction 
a ——? blow to Senator Taft’s candidacy. See N.Y. Times, July 12, 1952, 
p. 1, col. 

50 Anticipating the emotional reaction that would follow his summary re- 
moval of General MacArthur from his Far Eastern Command, former Presi- 
dent Truman took to the radio immediately to present his side of the story. 
See N.Y. Times, April 12, 1951, p. 1, col. 8. 

51 Columnist Drew Pearson reported in the Washington Post, July 6, 1951, 
p. 9C, col. 7, that former President Truman made a personal appeal to CBS’s 
brightest entertainment star, Arthur Godfrey, to apply his time and talents to 
arousing the public’s interest in the then pending price control legislation. A 
program organized and moderated by Godfrey on July 24, 1951, on “Price 
Controls” tended to confirm this report. 

52 The American Medical Association employed the services of 1600 radio 
stations in its 1950 campaign to arouse the nation to what it called “the danger 
of socialized medicine.” See Washington Star, Oct. 5, 1950, p. B-12, col. 2. 

53 See Barto, THE LoyAtty oF FREE MEN c. III, Punishment by Publicity 
(1951) ; see also Note, Press Comment on Pending Criminal Trials, 38 Va. L. 
Rev. 1057 (1952); Note, Controlling Press and Radio Influence on Trials, 
63 Harv. L. Rev. 840 (1950). In recent cases it has been held that continuance 
of a criminal prosecution is warranted where a hostile atmosphere has been 
created by nationwide publicity through the mass media. Delaney v. United 
States, 199 F.2d 107 (1st Cir. 1952); and that a defendant is justified in 
refusing to testify at hearings of a Congressional Committee where a concen- 
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2. Goals of the Mass Media. 


The question has often been asked: What should be 
the function of the mass media?** Or more specifically: 
What should be the function of Radio or Television? The 
answer has usually been stated in narrow, self-interest 
terms. Many find it entirely satisfactory to designate 
radio as “primarily an entertainment medium.” More 
community-conscious observers tend to speak of the mass 
media function as one of promoting an enlightened public 
opinion. Neither of these definitions of mass media goals 
is particularly helpful. Some commentators have taken 
a broader perspective but a comprehensive statement of 
objectives is lacking.” 

A more useful approach to the matter of how best to 
utilize the communications resource is to ask: What are 
the goals of a democratic society? It has previously 
been suggested that the democratic orientation looks to 
the equalization of individual opportunity for access to 
basic desires and requirements including: material re- 
sources, industrial and professional skills, physical well- 
being, and respect position. It is further assumed that 


tration of television and newsreel cameras, radio microphones, and news pho- 
tographers create an atmosphere tending to confuse the witness. United States 
v. Kleinman, 107 F. Supp. 407 (D.D.C. 1952). 

54“The inescapable character of all mass media: it is a relation between a 
point of diffusion and a great mass of audience.” Bryson, COMMUNICATION OF 
Ipeas 7 (1948). The elements usually stressed are one-way communication 
and audience size. See KiLapper, op. cit. supra note 45, at Intro-3, for a dis- 
cussion of the concept of mass media. Communication, as distinguished from 
enlightenment, is an institutional process utilizing signs and symbols. It is an 
interaction which may be involved in all value processes, not only enlightenment. 
With reference to the basic importance of communications in cultural forma- 
tion, see CamrNes, THE THeEorY oF LecaL Science c. IV (1940). See also 
CassireR, AN Essay oN Man 43-4 (1944), for the thesis that human culture 
can be meaningfully interpreted only in terms of the “symbolic universe” in 
which man exists. Man, in Cassirer’s opinion, should be defined not as an 
animal rationale but as an animal symbolicum. 

55 Some attention has been given to this problem in CoMMISSION ON FREEDOM 
OF THE Press: A FREE AND RESPONSIBLE Press (1947); Ropinson, Rapio 
NETWORKS AND THE FEDERAL GOVERNMENT 220 (1943); Rosre, NATIONAL 
Poticy For Rapio Broapcastinc (1940); Wouuite, THe AmerIcAN Rapio 
c. I (1947). See also FCC, Pustic Service ResponsiBiLiry oF BROADCAST 
Licensees (1946); Siebert, Communications and Government, Mass Commu- 
NICATIONS 138 (Schramm ed. 1949). 

56“The act of deciding what mass communications should do for society 
carries with it the need to envisage the kind of society we desire.” CHAFEE, 
GOVERNMENT AND Mass CoMMUNICATIONS viii (1947). 
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these and other values can be assured only through the 
opportunity for broad representation in the decision- 
making process and the availability of the requisite intel- 
ligence upon which rational choices can be made. A 
commensurate responsibility must necessarily accompany 
the use of resources and the exercise of privileges. The 
question then becomes: What can the mass media con- 
tribute to the realization of these goals? Specifically, 
what can Radio-Television do to facilitate a broad and 
intelligent participation in the decision-making process? 
To ask these questions is to define broadly the goals of the 
mass media. The difficult task is one of expressing these 
goals in an explicit, concrete manner which lends itself 
to practical implementation. 


a. High Level Enlightenment. 


Merriam has stated that the major challenge of the 
mass media in a free society is the task of improving the 
general intellectual capacity of the community through 
the dissemination of fact and ideas.” High level enlight- 
enment is a condition precedent not only to responsible 
judgment but also to a sustained faith in the merits of a 
democratic society as opposed to totalitarianism. The 
layman cannot be expected to apply his mental capacity 
to problems, no matter how critical, if they are to him 
remote, not having been brought to his focus of attention 
by political leaders and communications specialists. Most 
men, as rational beings, resent being deliberately or care- 
lessly left uninformed on vital activities in which they are 
entitled to a participating part. The availability of 
modern channels of mass communications make such a 
situation inexcusable. Through these new media man can 
be acquainted with his total environment. He can be- 
come fully cognizant of those interdependent relation- 
ships which shape and influence his existence. Selected 
representative characteristics of world events can be dis- 


57 See MERRIAM, Op. cit. supra note 2, at 209. 
2 
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seminated which will enormously supplement his limited, 
direct experience. 

The recurring problem, therefore, is one of perfecting 
the intelligence function so that all pertinent considera- 
tions to be weighed, accepted or rejected, and all relevant 
facts bearing upon the question at issue are brought to the 
focus of attention of the decision-maker. This process, 
in brief, characterizes the goal of high-level enlighten- 
ment. Enlightenment may be defined as access to a flow 
of intelligence on the basis of which rational choices may 
be made. This constitutes a process, implemented through 
the various institutionalized communication channels 
which collect information and ideas and effect dissemina- 
tion throughout the community. 

Within this area, then, the goal of the mass media may 
be specified as that of providing the widest possible access 
to a flow of fact and opinion on the basis of which rational 
judgments may be made. By framing the objective in this 
manner the fact is emphasized that high level enlighten- 


ment is not a state or a status, to be achieved and perma- 
nently enjoyed. It is rather a continuous process of dis- 
semination and evaluation. High level enlightenment, 
while conveying the same general idea as an “informed 


” 


public opinion,” is employed in the subsequent analysis 
in a more precise sense than is customary with the gener- 
ally loose usage of the latter expression. “Public opin- 
ion” is often used to mean a “state” of community opinion 
rather than the process of opinion formation.” In this 
sense, the product of the process of high level enlighten- 
ment is a rational public opinion or the restatement of the 
mass media goal as to specific issues. It represents the 
various crystallized alignments of opinion within a 


58 See LassweLL, THE Wor.Lp REvoLUTION oF Our Time: A FRAMEWORK 
For Basic Pottcy ResearcH 24 (1951). 

59 Public opinion has been defined as referring to that “distribution of sup- 
port and opposition within the group on specific questions.” LAsswELL, Pusiic 
OPINION IN WAR AND PeEAcE 1-7 (1943). Consult also Atsic, Pusiic Opinion 
(1939); CHitps, IntRopuctiIoN to Pusiic Opinion (1940); Doos, Pustic 
Opinion AND PRopAGANDA (1948). See also Kornhauser, Public Opinion and 
Social Class, American Journal of Sociology, Jan. 1950, p. 333, 335. 
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public,” each such alignment being an aggregate of indi- 
vidual opinions arrived at by rational processes. 

Basic to the attainment of high level enlightenment is 
the facilitation of rational individual judgments. Opin- 
ions may be arrived at either by rational or non-rational 
processes, or more likely, by a combination of the two. 
Rational opinions may be defined as those “reached and 
supported by fact and analysis in the light of explicit 
standards of judgment,” and non-rational opinions as 
those “reached and supported by few facts and little 
analysis, and in the light of no explicit standard of judg- 
ment.” It is to be noted that “good intentions” alone 


do not satisfy the requirements for a rational judgment. 
The state of insight or rationality with respect to an indi- 
vidual or a given public on a specific issue will vary with 
the degree of relevant intelligence provided. This propo- 
sition is based on the fundamental democratic tenet that 
man has an inherent rational capacity to choose wise 


policy alternatives if accorded access to relevant intelli- 

si : : egy 
gence.” ‘This premise has been harshly criticized, even 
ridiculed, by many prominent authorities.” More cynical 
symbol manipulators—agitators, special pleaders, many 
advertisers—are plainly contemptuous of the purported 
rational capacity of man.“ Admittedly, the validity of 
the premise must be discounted to the extent that various 
factors, psychological and mechanical, do obstruct the 
reasoning process. Man does have a capacity for rea- 
soned judgment however and it is implicit in the goal of 
high level enlightenment that this capacity be developed 
to the greatest possible degree. 

60 As used herein public refers to a group which makes debatable demands 
for collective action. The public is a psychological area consisting of those 
individuals who desire to influence decision-making, who are privileged to 
participate in exercising such influence, and who have the expectation of doing 
so. The size of any public is invariably smaller than its corresponding atten- 
tion area which includes all of those people who share a common focus of at- 
tention. 

61 LASSWELL, op. cit. supra note 59, at 9. 

62 See, e.g., ALBIG, PusBLic Opinion 10 (1939). 


63 See, e.g., LIPPMANN, Pusiic Opinion 119-25 (1922). 
64 Consider LoWENTHAL & GUTERMAN, ProPHETs oF Deceit (1949). 
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An oft-stated criticism is that the average man has 
neither the capacity, time, nor facts upon which to come 
to a meaningful opinion on important issues. True, to 
the extent that responsibility of decision is shifted from 
the many to the few the democratic process is in default. 
Quite obviously the concept of high level enlightment can 
not mean “equal” enlightenment on all matters. The spe- 
cialist whose entire attention is devoted to one area of 
decision will inevitably have a more refined and compre- 
hensive grasp of the policy considerations than the lay- 
man. This condition will always exist. It does not follow 
however that the layman must delegate the decision- 
making function completely. The thinking man, if ac- 
corded access to an intelligent presentation, can under- 
stand the general outline and objectives of significant 
policies, the major trends and conditioning factors, the 
projected alternatives and the substantial gains and de- 
privations expected to follow a given policy choice. The 
goal must be one of “equivalent” enlightenment as be- 
tween specialist, political leader, and layman.” With the 
advent of radio, and now, television, we have, for the first 
time, the facilities available for a high level of equivalent 
enlightenment—of providing the great mass of people 
with the requisite intelligence for formulation of rational 
choices on issues concerning basic community relation- 
ships. 

High level enlightenment may be further clarified as 
an objective by defining more explicit sub-processes which 
facilitate the application of facts to standards of judgment 
in forming opinions. Five tasks have been set forth by 
the Commission on Freedom of the Press which are of 
some help in reducing the general goal to workable func- 
tions. These are: 


(1) A truthful, comprehensive, and intelligent ac- 
count of the day’s events in a context which gives 
them meaning. 


65 See LASSWELL, op. cit. supra note 44, at 102, 114. 
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(2) A forum for the exchange of comment and criti- 
cism. 

(3) The projection of a representative picture of the 
constituent groups in the society. 

(4) The presentation and clarification of the goals 
and values of the society. 

(5) Full access to the day’s intelligence.” 


The making of rational choices depends upon a uni- 
formly high level of enlightenment which in turn depends 
upon communication. Hence, the efficiency of communi- 
cations in general or a given channel in particular must 
be measured, not in terms of the volume of facts dis- 
seminated, but by the degree to which such communica- 
tion facilitates rational judgments. It becomes a function, 
then, of the mass media to make explicit not only the 
facts concerning events but the demands and expectations 
of society so that the facts can be applied to an objective 
standard of judgment. 


b. Shared Power. 


Power is participation in decisions involving substan- 
tial gains or severe deprivations. The democratic goal 
is shared power“—participation in the making of im- 
portant decisions by the broadest community representa- 
tion. Of course the two values of power and enlighten- 
ment are interrelated and access to one facilitates access 
to the other. Those who gain access to the mass media 
will determine what proposals and standards are set 
before the public; on the other hand, an enlightened 
public will make certain demands as to who gains access. 

Democratic society entertains a loose assumption that 
formally, most adult persons share in decision-making 
to a similar degree. As a matter of practice and of ne- 
cessity, however, there are wide variations in the degree of 


66 COMMISSION ON FREEDOM OF THE Press, A FREE AND RESPONSIBLE PRESS 
20-29 (1947). These tasks are enlarged upon by Prof. Donnelly, Government 
and Freedom of the Press, 45 Inu. L. Rev. 31-2 (1950). 

67 See LASSWELL, op. cit. supra note 58, at 14-20. 
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individual participation. A stratification of influence 
exists because of the wide differential in effective bases of 
power at the command of different individuals and com- 
munity groups and as a result of the unavoidable, highly 
specialized division of function in an industrial society. 
The democratic myth that The People are the ultimate 
repository of real power in all important decisions is sub- 
ject to severe qualifications as even a superficial examina- 
tion of the governmental process in action will show.” It 
has been observed that the truly difficult problem in a 
democracy is not so much in securing a hearing for 
minorities as it is in maintaining government respon- 
sive to the majority.” Only through an effective leader- 
ship process can the ultimate power be maintained in the 
people. The fact that limited groups do formulate and 
project alternative policy proposals is of small moment 
so long as the various alternatives must be submitted for 
popular rejection or ratification and such policy groups 
are thereby made accountable. 

The very complexity of the governmental process and 
the intricacy of current social and political problems 
make it imperative that a highly stratified division of 
function be accepted in our decision-making procedures. 
Most broad policy proposals originate with policy and 
opinion “elites,” some of which are part of our formal 
government organization while others are powerful and 
articulate community groups. These latter entities are 
often the real policy makers; they not only initiate but 
“pressure” through programs affecting their own peculiar 
interests. ‘They are in a true sense an integral part of the 
overall governmental process. Lack of formal authority 


68 Almond tends to dismiss the possibility of active participation of the great 
bulk of the electorate in the policy-making function. He finds “popular con- 
trol” to be a crude and passive: instrument although admitting that the policy 
formulations of various opinion “elites” tend to make articulate the vague pref- 
erences of the people. See ALMonbD, THE AMERICAN PEOPLE AND ForEIGN 
Poricy 139-42 (1950). 

69 “The basic question is what should be done in regard to the few whose i im- 
pact upon the many is so much greater than that of the many upon the few.” 
Elsten, Mass Communications and American Democracy, WapLes, Print, Ra- 
DIO AND Fi,M IN A Democracy 6 (1942). 
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is compensated by such means as persuasion through the 
mass media, to strengthen their position with official de- 
cision-makers and mold the latters’ formal declarations 
into conformance with the desires of the group. 

While it is necessary that most policy formulation re- 
main with governmental officials and community policy 
groups, it is not necessary to accept the conclusion that the 
layman should completely abdicate a role in the decision- 
making process.” Accountability to the public would 
then be lost and a genuine leadership process impossible. 
Of course, policy leaders in official capacities must often 
make immediate decisions without awaiting public reac- 
tion to various alternatives. If the leadership process has 
been operating effectively, however, the decision is more 
likely to be in line with the prevailing opinion of the 
public and more likely to be approved when later sub- 
jected to scrutiny. Access to the mass media of commun- 
ication presents, probably, the most effective means of 
broadening the leadership function since an opportunity 
can be provided for a wide diversity of socio-political 
opinion to be expressed with vigor and skill to a mass 
audience.” 


3. The Free Speech Doctrine. 


The formal respect accorded the doctrine of free 
speech, as incorporated in the First Amendment of the 
Constitution, in large measure stems from its traditional 
acceptance as the most reliable means of implementing 
the leadership function. This concept is an integral part 
of the American institutional framework.” Basic values 


70“Tf we had a better informed public opinion Congress would be under a 
greater pressure to consider legislation on its intrinsic merits.” Phillips, The 
Mirror Called Congress, MARKEL, Purttc OPINION AND ForEIGN Poricy 87 
(1949). 

71 The way must always be open for any minority to become a majority 
through means of mass persuasion. The mass media thus have the obligation 
of giving unsympathetic viewpoints access. See Cushman, Civil Liberty and 
Public Opinion, SAFEGUARDING Civil, Linerty Topay 81-7 (1945). 

72 See the remarkable statement of the purposes of the free speech doctrine 
by Mr. Justice Brandeis, concurring in Whitney v. California, 274 U.S. 357, 
375 (1927). See also statement of Justice Douglas, dissenting in Dennis v, 
United States, 341 U. S. 494, 584 (1951). 
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of our society, it is assumed, can best be maximized by 
the free and undistorted flow of ideas. Freedom of ex- 
pression has been called the “matrix, the indispensable 
condition, of nearly every other form of freedom.” * Un- 
obstructed communication is deemed a primary condition 
to a free, as opposed to an authoritarian, society. Intelli- 
gent dissent is encouraged to the exclusion of standardized 
thought resulting from passive agreement. Resilient and 
adaptable thought processes engaged in wide ranging in- 
quiry is the ever present goal. While it is difficult to 
assess the degree to which the acceptance of the free 
speech doctrine has in fact facilitated the development of 
our nation along political, economic and social lines, many 
competent observers credit our free discussion practices 
with having been an indispensable element.” 

The Supreme Court has consistently recognized the as- 
sumed paramount importance of the free exchange of 
ideas to the proper functioning of the democratic process; 
and the Court, with few exceptions, has refused to permit 
encroachment upon the First Amendment guarantees ex- 
cept where clearly out-weighed by considerations of other 
important community interests." The “freedom” pro- 
tected by the First Amendment has been elevated to a 
“preferred” position in relation to other values in the 
Constitutional scheme and the usual presumption of con- 
stitutionality is not accorded statutes or ordinances re- 
stricting expression.” Hence, regulations or legislation 


73 Mr. Justice Cardozo in Palko v. Connecticut, 302 U. S. 319, 327 (1937). 

74In SCHLESINGER, THE AMERICAN AS REFORMER 10-11 (1951), the author 
suggests that our “free discussion” practices have constituted one of our strong- 
est assets. To the same effect see the statement of principle approved by the 
combined Senate Committees conducting the 1951 “MacArthur Hearings,” N.Y. 
Times, July 1, 1951, p. E-1, col. 2-6. But consider the statement of Hocking: 
“I fear it is simply not the case that in the profuse and unordered public ex- 
pression of today the best views tend to prevail.” Hockinc, FREEDOM OF THE 
Press 93 (1947). Note also the statement of Judge Learned Hand in United 
States v. Dennis, 183 F.2d 201, 207 (2nd Cir. 1950), aff'd, Dennis v. United 
States, 341 U.S. 494 (1951), ascribing certain qualifications on the efficacy of 
the free speech doctrine. 

75 See, e.g., Thomas v. Collins, 323 U.S. 516, 540 (1945); Thornhill vy. 
Alabama, 310 U.S. 88, 95-6 (1940). 

76 See United States v. Carolene Products Co., 304 U.S. 144, 152 (1938); 
Kovacs v. Cooper, 336 U.S. 77, 88 (1949). Justice Frankfurter challenged the 
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which constitute a limitation on free expression, if too 
broadly framed, are almost invariably invalidated by the 
Court.” 

The judiciary has been particularly alert to instances 
of attempted prior restraint. Our traditional hostility 
to any regulatory scheme tending toward censorship be- 
fore dissemination, springs from a consideration of two 
persuasive arguments which brand this form of restraint 
as inimical to the spirit of the First Amendment: (1) The 
existence of the risk of unwarranted interference with the 
dissemination of fact and opinion, and (2) the presence 
of the opportunity for discriminatory application of the 
standard proposed. Prior restraint upon the exercise of 
speech has been found in the case of injunctions against 
publication,” permit requirements,” license taxes” and 
certain registration provisions.” Contrarily, certain types 
of utterances have traditionally been considered to lie 
beyond the scope of First Amendment protection. With 
rare exceptions, however, the judicial development of 


“preferred position” of freedom of speech in his concurring opinion in Kovacs 
v. Cooper, id. at 90, stating: “I deem it a mischievous phrase, if it carries the 
thought, which it may subtly imply, that any law touching communication is 
infected with presumptive invalidity.” In the same case Justice Rutledge, in 
a oe opinion, took pointed issue with Justice Frankfurter’s remarks. Jd. 
at . 

77 E.g., Saia v. New York, 334 U.S. 558 (1948); Cantwell v. Connecticut, 
310 U. g ” 296 (1940). 

78 The right of free speech protects one from previous restraints imposed by 
an administrative official pursuant to a statute which provides no appropriate 
standard to guide his action. Kunz v. New York, 340 U.S. 290 (1951). But 
the right of free speech does not protect one from reasonable police action 
taken to prevent a breach of the peace. Feiner v. New York, 340 U.S. 315 
(1951). Most cases invalidating limitations on the right of free expression 
involve subsequent punishment rather than prior restraint. See, e.g., Penne- 
kamp v. Florida, 328 U.S. 331 (1946). See Note, Prior Restraint, 49 Cou. 
L. Rev. 1001-03 (1949). 

79 Near v. Minnesota, 283 U.S. 697 (1931). 

80 Saia v. New York, 334 U.S. 558 (1948). 

81 Murdock v. Pennsylvania, 319 U.S. 105 (1943). 

82 Thomas v. Collins, 323 U.S. 516 (1945). 

83“There are certain well-defined and narrowly limited classes of speech, 
the prevention and punishment of which have never been thought to raise any 
Constitutional problem. These include the lewd and obscene, the profane, the 
libelous, and the insulting or ‘fighting’ words—those which by their very 
utterance inflict injury or tend to incite an immediate breach of the peace.” 
Chaplinsky vy. State of New Hampshire, 315 U.S. 568, 571-2 (1942). See also 
Chafee, Legal Problems of Freedom of Information in the United Nations, 
14 Law & Contemp. Pros. 545, 572 (1949). 
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the free speech doctrine shows a jealous protection for the 
sanctity of the doctrine which is generally deemed the 
most fundamental of all community values. 


III 


BARRIERS AND LIMITATIONS 
TO THE FREE FLOW OF INTELLIGENCE 


1. General. 


A comparison of goals with actuality discloses serious 
deficiencies in the opinion making process. The level of 
enlightenment in many areas is distressingly low.** Since 
the volume of informational content disseminated through 
the mass media and other communications channels 
reaches fantastic proportions,” the existence of serious 
blocks and barriers in the enlightenment process is sug- 
gested. These may take several forms: (1) Limitations 
on individual capacity for rational thought*® (2) Cul- 
tural and character barriers (3) Psychological barriers 
affecting certain groups and individuals (4) Deficiencies 
in news gathering, processing and dissemination includ- 
ing deliberate attempts by irresponsible elements to dis- 
tort and confuse. 


Limited Capacity for Rational Thought. 


Our decisions can never be completely rational even 
under the most favorable conditions. Complex drives 
and motivations enter into our judgments, sometimes con- 


84 Almost three million people in the country, 14 years of age or older can 
neither read nor write. About eight million have less than a fifth grade edu- 
cation. See Washington Star, Feb. 20, 1951, p. A-11, col. 5. One out of every 
six young men called up for military induction fails to qualify for “mental” 
reasons which include both those lacking “native” intelligence and those with 
inadequate education. See N.Y. Times, Feb. 19, 1951, p. 22, col. 3. 

85 For example, there are approximately 25,000 publications regularly printed 
and distributed in this country. See 37 A.B.A.J. 417, 418 (1951). 


86 It has been stated that there are 1.5 million persons in the United States 
with an intelligence quotient of 70 or less, 7.5 million with an I.Q. between 
70 and 80, and 22 million with an I.Q. between 80 and 90. See New Republic, 
Sept. 25, 1950, p. 16-17. 
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sciously, other times not.” In recognizing this, we no 
longer entertain a highly exaggerated estimate of the 
analytical powers of man. But it is nevertheless useful 
to understand that judgments are composed of emotional- 
rational elements which can to some extent be analyzed.” 

Two broad types of conditioning factors enter into the 
shaping of opinions. People are influenced by the day to 
day impact of their environment, especially by the con- 


87“The opinions that comprise public opinion are formed as other com- 
ponents of personality are formed—as parts of the total social learning process.” 
Kornhauser, Public Opinion and Social Class, AMERICAN JOURNAL OF SOCIOLOGY, 
Jan. 1950, p. 333, 343. 

88In this connection see Dornarp & MILLER, PERSONALITY AND PsycHo- 
THERAPY c. VIII & IX (1950); Carr, THe New Society 72 (1951); The 
Problems of Free Men, Fortune, Feb. 1951, p. 109, 112. Two recent studies 
bearing in part upon the opinion process lend support to the vitality of a demo- 
cratically structured society although casting grave doubts upon the reasoning 
capacity of the “average” man. Kluckhohn apparently bases his faith in dem- 
ocratic government in preference to government by “elite” on the proposition 
that the judgment of people as a mass is more likely to be “sounder” than 
that of the class on broad policy questions involving basic sentiments and 
values. His major emphasis is on group judgments rather than individual 
judgments. See KLucKHOHN, Mirror FOR MAN 258-9 (1949). Spitz feels 
that if the bulk of the people can rationally determine whether chosen officials 
are responsive to community needs, and consequently can insure that political 
power is made responsible, this is not only sufficient but all that a “democratic” 
society can hope for. See Spitz, PatrerNs oF AntI-DEMocrATIC THOUGHT 
110, 126-9 (1949). E. H. Carr in THe New Society (1951) makes some 
provocative criticisms of the principle of rationality. He finds that individual 
reason does not exert decisive power in shaping the course of events; that 
present day “mass” democracy is not a homogeneous closed society of rela- 
tively equal individuals, mutually responsible to one another, but an ill-coor- 
dinated, highly stratified society in which the great majority are primarily con- 
cerned with the daily struggle for existence; that the main concern is not then 
with the reflection of opinion but with manipulating it. He states that we have 
moved from the conception of truth emerging from interplay of divergent in- 
dividual opinions, the principle upon which the “majority” rule is based. He 
indicates that the settlement of issues by rational discussion has been under- 
mined by the recognition of the complex, technical character of current questions, 
whereas the classic philosophers of the Enlightenment denied that specialized 
knowledge was necessary to the solution of political problems. Rational argu- 
ments as now used, he asserts, are merely the conditioned reflection of the 
class interests of those who put them forward—a rational framework used to 
reach the voter through irrational appeals. Prof. Carr admits, however, that 
mass democracy requires, just as much as individualistic democracy, an intel- 
ligent, informed and responsible electorate since only through this medium can 
the gap between the real wielders of power and the mass of people be bridged. 
He suggests that the role of reason varies inversely with the number of effec- 
tive decision-makers to whom an argument is addressed. Jd. at 65-79. Dr. 
Grayson L. Kirl, President of Columbia University, has recently remarked that 
in order to secure the quality of leaders required during the current critical 
period of world tension we must place more emphasis on “training for the 
elite,” which would entail a departure from the present “assembly line” pro- 
gram of mass education. See N.Y. Times, Oct. 25, 1953, p. 60, col. 4. To the 
effect that only the “elite” possess the intelligence and courage which make 
nN the progress of the masses, see CARREL, REFLECTIONS ON Lire 15-17 

Id). 
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tent of the mass media reaching their focus of attention. 
A person’s response in any given situation is also condi- 
tioned by his basic attitudes or predispositions. Social 
attitudes developed over a period of time form a subjec- 
tive value criterion that enters strongly, however uncon- 
sciously, into decision-making. Determination of the 
factor or combination of factors which prove decisive 
with an individual or a group on a specific issue is thus 
clearly an involved and complex operation. 


Cultural and Character Barriers. 


Since many substantial communication barriers are in- 
timately associated with human characteristics, the prob- 
lem must be seen as one involving numerous strata of peo- 
ple at different levels of intellectual and emotional ma- 
turity who can be reached only by communication care- 
fully adapted to their capacity and need. Probably the 
most salient deficiency, and hence most urgent general 
need, is an explicit value framework with which to eval- 
uate expected effects of various policy alternatives in 
terms of gains and deprivations to the community and to 
the decision-maker as an individual. This is not to imply 
that we are devoid of a standard of judgment. We are all 
guided to some extent by a subjective value structure 
which operates largely by emotional impulse. Studies 
made of the so-called “American Character” explain in 
part the operation of this inexplicit standard of judgment. 

It is said that we have a tendency to take the effective 
functioning of a democratic society for granted simply 
because there are “legal safeguards” for our liberties.” 
Fromm has observed, however, that the mere absence of 
governmental restraints on expression does not of itself 
guarantee a conscious attitude of individual rational 
thought. Our highly industrialized society induces im- 


89 See ALMOND, op. cit. supra note 11, at 59; Setpes, THE Great AUDIENCE 
144 (1950). 


90 See Becker, Political Freedom: American Style, SarecuaRDING CIVIL 
Liserty Topay 3, 30 (1945). 
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personality, the antithesis of freedom. Much of what we 
“think” is merely a reflection of group attitudes or popular 
opinion. Individual thought is to this extent discour- 
aged.” Fromm has also remarked that conformity at- 
tracts because it offers a refuge for avoiding difficult de- 
cisions; that many people who in good faith believe that 
they are taking independent action are unconsciously 
submitting to community pressures or rationalizing emo- 
tional prejudices. Such rationalizations, of course, do 
not penetrate reality but are a post-factum attempt to 
harmonize wishes with actual conditions.” 

Riesman’s recent study” undertakes to suggest how 
changes in character structure over a long period of time 
may affect political behavior. By his nomenclature, the 
Inner-directed person, predominant type of the 19th cen- 
tury with wide influence even to the present day, has 
rather clearly oriented goals and is keenly aware of his 
interests and the means of their implementation. This 
character type’s conception of the political context, how- 
ever, is relatively limited. A strong tendency exists to 
oversimplify the political process and to cast issues large- 
ly in terms of moral principles. The contrasting type, the 
Other-directed person, is presently in the ascendency. 
Lacking the oversimplified but clearly defined individual 
interests of the Inner-directed, he places greatest stress 
on a high interpersonal “resonance’”—sensitiveness to the 

91 See FromM, Escape FROM FREEDOM c. IV, V, VII (1941). 

82 Jd. c. VII. Other non-rational, or at best, partially rational tendencies, are 
evident. For instance, we have a fondness for “personalizing” issues. See THE 
AUTHORITARIAN PERSONALITY 663 (1950). The concept of the two-sided 
question is also deeply embedded. This encourages the tendency to deal in 
opposites: right or wrong, capital or labor, Russian policy or American policy. 
Multiple alternatives receive little attention in this two-dimensional thinking. 
It is also disturbing that many people apparently accept the idea that reading 
a newspaper or listening to a radio commentator is an adequate substitute for 
individual thought. See Fromm, op. cit. supra note 91, c. VII. Resort to 
rashness, or even to violence, it has been argued, is an easier alternative for 
most of us than extensive analytical thought on how to prevent or circumvent 
crisis. See Biddle, Security and Liberty, New Republic, Aug. 14, 1950, p. 11. 

93 See Riesman, From Morality to Morale, PERSONALITY AND POLITICAL, 


Crisis 81 (1951). A more comprehensive treatment is given in RresMAN, THE 
Lonety Crowp (1950). 


%¢ Riesman apparently has come to no firm conclusions on the nature of the 
connection between character structure and politics. Jd. at 89. 
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response of others. In seeking approval of his actions 
he tends to accept the “popular” and the “fashionable.” 
Having the “right” attitude about things and events is of 
primary importance. The Inner-directed thus has a 
strong tendency toward conformity.” 


Psychological Barriers Affecting Certain Groups and 
Individuals. 


“The great enemy of communication . . . is the illu- 
sion of it.” * A vast disparity exists between the volume 
of content disseminated through the major communica- 
tion channels and the degree to which it facilitates under- 
standing. Of the various barriers, differences in value 
structure between speaker and listener are often a block- 
age of immense proportions.” Analysis of radio commun- 
ication effectiveness has conclusively shown that the bulk 
of the listening audience has strong tendencies toward 
“self-selection” of available programming.” A _ person 
usually listens to programs appealing to his particular 


cultural level and political predispositions, his pattern of 
communication behavior being a product of his “cultural 
milieu.” Quite obviously, prospective attitude converters 
are confronted with potent obstacles since it has been dem- 


5 Peculiar to the Other-directed is an “inside-dopester” complex. If he 
cannot secure access to the “inside” he accepts the next most congenial attitude 
—of making certain that he has the “right” reactions to political events. While 
the Inner-directed is gullible toward the political process in that he deludes him- 
self by dangerous over-simplification, the inside-dopester is gullible in that he 
places great faith in the omnipotent crystal-gazer—the insider who knows “all 
the angles.” This latter attitude is most common to the “middle classes” as 
contrasted with the “working classes” and the political moods of the former 
tend to shift more rapidly and readily. Yet with his obvious defects, the 
Other-directed is a trifle more mature in his political “style” and assumes a 
broader perspective in that he usually can see “both sides of a question.” The 
Other-directed is nevertheless endowed with strong conformist tendencies. He 
may be “different” in order to compete with others of his type but dares not 
be “too different.” An expected and proven incident of this character change is 
a shift in attention from the Captains of Industry to the Leaders of Consump- 
tion—the entertainers, sports champions and celebrities—as idols of admiration. 

96 Whyte, Js Anybody Listening? Fortune, Dec. 1950, p. 77, 174. 

97 Jd. at 83. 

98 The phenomenon of “self-selection” refers to the tendency of every product 
of the mass media to determine its own audience by: (1) attracting an audi- 
ence which already prefers that particular type of material and (2) failing to 
attract any significant number of persons who are either of contrary inclination 
or who have been hitherto uninterested. See KLApper, THE Errecrs or Mass 
Mep1a INTRODUCTION 11 (1949). 
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onstrated time and again that persons uninterested in, or 
hostile to, the persuader’s line will deliberately avoid ex- 
posing themselves to the communicated material.” Since 
only “one side of the question” is likely to be received by 
the “predisposed” listener, it would seem reasonable to 
expect “considered” judgments only from those “inde- 
pendent,” “socially-secure” persons who have no precon- 
ceived judgment on the question at issue.’ 

Mass media content has become part of our unthinking 
demands. The fact that many people look upon such con- 
tent solely as “entertainment” constitutes another drag 
on the communication process. Beyond this is the need 
felt by a great number of people, disappointed and frus- 
trated by the operations of our competitive and aggressive 
society, to mitigate their disappointment and allay their 
anxieties through those channels offering affection and 
escapism. In line with the “entertainment” approach 


to the mass media, it is natural for a portion of the audi- 
ence to reject material which does not fit this category. 


Many simply have no desire to devote time and effort to 
thinking through community problems and their “self- 
selection” manipulations bypass content of this nature.” 

Surveys during the period 1946-1951 have disclosed 
glaring discrepancies in the reception and assimilation 
of factual knowledge throughout the community,” which 
can be explained only in part by the “self-selection” mech- 
anism. Despite the huge mass of material disseminated 
there is an amazing lack of elementary information on 
many of the basic issues, institutions, and personalities 


99 Jd. at IV-32. 

100 In this connection see LAZARSFELD, THE PrEopLe’s CHoIce 99 (1944); see 
also Phillips, As the Independent Voter Goes—, N.Y. Times Magazine, July 13, 
1952, p. 8. With reference to the critical lack of “independent” thinking on the 
part of Americans, see LEE, How To UNDERSTAND PROPAGANDA 187-193 (1952). 

101 Escapist programs may be defined as those communications providing 
emotional release by diverting the listener or viewer from his own problems 
and anxieties. This does not necessarily mean that such content has no social 
function. See K1ApPER, op. cit. supra note 98, at III-5,18. 

102 See LASSWELL, NATIONAL SECURITY AND INDIVIDUAL FREEDOM 162 (1950) ; 
RresMAN, THE LoNELY Crown 370 (1950). 

103 See CoTTRELL AND EBERHART, AMERICAN OPINION ON Wor.p AFFAIRS IN 
THE Atomic AGE 95 (1948). 
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which are shaping the trend of events.** The American 
public seems well aware of the existence of such sensa- 
tional matters as the atomic bomb and flying saucers but 
appears almost wholly uninterested and uninformed on 
such matters as the function of the Voice of America, the 
essential objectives of the United Nations, and the purpose 
of the Point Four assistance program.*” The frequent 
assertion of mass media controllers to the effect that these 
channels are doing a superior job because the Gallup Poll 
shows that the public is “leading” Congress and the Ad- 
ministration in its thinking on important issues seems spe- 
cious at best. Contents of these channels also reach these 
official leaders. The more solid argument, however, is 
found in the phenomenon of the eagerness of people in- 
itially to lend their support to a proposal, suggested as 
being in the interest of the general welfare. Approval, 
however, gives way to caution and caution to opposition 
when the implications are made clear and the sacrifices 
are pointed out. 


In addition to the more permanent personal disposi- 
tions militating against rational judgment formation, the 
community climate of opinion in recent years has not 
been conducive to vigorous exposition of new and un- 
orthodox views. This condition arises from both external 


106 


and internal sources.” Our era seemingly thrives on un- 
truths. Never before have we had to contend with such 
organized falsehood on such a mass scale.*” ‘The volatile 
temper of the times encourages news pitched on the level 
of sensation and alarm which in turn reinforces tendencies 
toward apprehension and distrust. Through resort to the 
dangerous over-simplification in classifying individuals 


104 Dr. George Gallup in What We Don’t Know Can Hurt Us, N.Y. Times 
Magazine, Nov. 4, 1951, p. 12, points out several areas of ignorance on the part 
of a large segment of the community regarding issues vital to our survival. 

105 Jd. at 50. 

106 Spokesmen at the annual American Newspaper Publishers Association, 
1952, assailed the “growing censorship” of non-military news by government at 
all levels. See N.Y. Times, April 23, 1952, p. 22, col. 1 

107 With particular reference to Communist propaganda, see N.Y. Times, 
Nov. 30, 1950, p. 32, col. 1. 
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as either Communist or anti-Communist, suction on the 
mainstream of conformity has assumed a new and serious 
proportion.*” Yet the Communist security factor is just 
an additional, though obviously important, pressure which 
must be considered along with the more traditional com- 
munity forces which have long been active in stifling con- 
troversial thought.’ 

One of the more dangerous phenomenon of our day is 
the creeping extension of the feeling of futility of indi- 
vidual efforts to cope with current problems. Especially 
when our optimistic expectations are denied, we are prone 
to thrust aside the difficult question and withdraw into 
frustrated seclusion. ‘This attitude of powerlessness, 
however, is understandable. Our problems are complex. 
Further, there is usually no tangible way for the ordinary 
citizen to bring direct influence to bear on the decision- 
making process. Why should one waste effort in hard 
thinking if his voice counts for so little? This “privati- 


108 Advent of the climate of “security consciousness” has hindered productive 
thought processes in many areas. See BartH, THE Loyalty or FREE MEN 
(1950); The American Civil Liberties Union Report released July 29, 1951, 
warned of growing intolerance resulting from ill-conceived security measures. 
Unwarranted secrecy has been the rule in the classification of important scien- 
tific data with an unduly disproportionate loss of fruitful criticism and objective 
appraisal. See GeELLHORN, SecurITY, Loyalty AND SciENCE 44 (1950). See 
also Hanson Baldwin, N.Y. Times, March 1, 1953, p. 6, col. 1. On June 30, 
1950, the N.Y. Times commented, p. 14, col. 2, that “It may be becoming a bit 
too dangerous for (foreign service officers)—at least below top levels—to 
think independently.” The late Mr. Seth Richardson, former head of the Sub- 
versive Activities Control Board once stated that the nation’s teachers should 
be curbed first in “loyalty” programs: ‘The man who fears that his thinking 
will be curbed by a check of loyalty may be thinking things that tend to be 
disloyal to his country.” Washington Post, Dec. 1, 1950, p. 1, col. 3. The 
notorious “book burning” incident concerning Senator McCarthy’s (R-Wis) 
assault on American Overseas Libraries for selecting certain “Communist” 
books for distribution was one manifestation of the domestic security scare 
having international overtones and causing the Eisenhower Administration con- 
siderable embarrassment. See N.Y. Times, July 9, 1953, p. 24, col. 1; July 
10, 1953, p. 18, col. 2. 

108 The National Education Association has warned of a growing censorship 
imposed by pressure groups which has made “insidious inroads” into the 
teaching profession. It was found that teachers shy away from controversial 
questions and avoid reference to sex, criticism of prominent persons, separation 
of church and state, race relations and Communism. See N.Y. Times, July 6, 
1951, p. 25, col. 6. Other topics which teachers are reluctant to discuss are: 
local politics, socialized medicine and the United Nations. See N.Y. Times, 
June 30, 1953, p. 22, col. 3. Increased pressure from advocates of censorship 
has been felt by book publishers, schools, magazines, newspapers, movies, 
radio i television. See N.Y. Times, Nov. 1, 1953, p. E-7, col. 6. 
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zation” hypothesis may be stated: the complexity of 
modern problems and the consequent specialization of 
decision-making have caused the average man to assume 
that he is powerless to affect the trend of events and the 
flow of decisions.” 

Close correlation exists between the degree to which 
the “privatization” hypothesis is correct and those condi- 
tions favorable to the development of the so-called 
“authoritarian” personality, a much discussed concept of 
recent years." Findings of recent investigations reveal 
that in all probability the most dangerous menace to 
democratic society is not the aspiring dictator but the 
“anonymous man-in-the-crowd,” the “authoritarian per- 
sonality’—a person whose social environment has ren- 
dered him peculiarly attuned to anti-democratic beliefs.” 
Janowitz and Bettelheim in their study of intolerance 
among a veterans group came to the depressing conclusion 
that within the “sample,” true independence of judgment 
on social matters was extremely rare, that the men tended 


to follow the prevailing prejudices of their social 


113 


groups.”* It was also found in this interesting study that 
intolerance—often a heavy element in irrational, emo- 
tional judgments—was to some extent the result of 
mass media content in that the latter tended to incite the 
mass receivers toward the acquisition of unattainable so- 
cial and occupational status with consequent disappoint- 
ment and frustration.“* Uncontrolled tensions then tend to 
erupt in various manifestations of intolerance.” Evidence 
tended to force the conclusion that the average man gives 
practically no thought to what the positive goals of a dem- 

110 See Kris & LeiTeEs, TRENDS IN TWENTIETH CENTURY PROPAGANDA, Psy- 
CHOANALYSIS AND THE SOCIAL ScIENCES 393 (1947). 

111 See Flowerman, Portrait of the Authoritarian Man, N.Y. Times Magazine, 
April 23, 1950, p. 9. 

112 Dr. Adorno, one of the authors of THE AUTHORITARIAN PERSONALITY 
(1950), attributes the “authoritarian” character trait, which appears to be on 
the increase, to the frustrations resulting from the complexities of modern in- 
dustrial society. See N.Y. Times, Sept. 23, 1951, p. 37, col. 1. 

113 See BETTELHEIM AND JANOWITZ, DyNAMICs OF PREJUDICE 176 (1950). 


114 Td. at 175. 
115 Jd, at 184. 
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ocratic society might be.”° It was also found that those 
having no articulate value structure were more suscep- 
tible to frequent and sudden attitude changes.” It was 
further noted that a general feeling of hopelessness per- 
vaded the entire group, both those with tolerant and in- 
tolerant attitudes, with respect to their capacity to influ- 
ence political events.’ 


Deficiencies in the Collection, Processing and Dissemin- 
ation of Intelligence. 


Apart from such considerations as the number of com- 
munication sources available to particular individuals for 
news and comment as governed by their economic status,” 
the sources to which a person may turn for a systematic 
and literate interpretation of events are severely limited. 
An “informed” person may come to a “rational” decision 
on the basis of information available but still be mistaken 
in his choice for lack of one or two essential facts relevant 
to the issue which have not been disclosed to the public.’ 


Serious blockages exist in both the policy and opinion 
functions. Too often there is a failure to convey all the 
significant facts,"** which is to some extent attributable to 
the attitude of non-accountability assumed by some public 


116 Jd. at 86. 
117 Jd. at 97. 


118 Jd. at 103. Bettelheim and Janowitz are hesitant to conclude that a tol- 
erant structured society would result in a more responsible —— although 
it is obvious they would like to have drawn this conclusion. Jd. at 180. 


119 A Cornell University study published in 1947, Pustic REAcTION TO THE 
Atomic Bomsp AND WorLD AFFAIRS, made a number of interesting findings: 
(1) that the more sources of information, i.e., radio-TV, newspapers, magazines, 
movies, available to a person, the better informed on world affairs he is likely 
to be; (2) that the number of sources a person has is closely related to his 
education and income, also the frequency of his attention to such media; (3) that 
most people regard radio as a more trustworthy source of information con- 
cerning the atomic bomb than the other prominent media. 

120 A discussion of the effects on public decision-making when Congress 
deliberately denies basic information for the making of an intelligent judgment 
is found in Newman, Control of Information Relating to Atomic Energy, 56 
Yate L. J. 769 (1947). Hanson Baldwin, N.Y. Times, April 12, 1951, p. 18, 
col. 3, stated that the enemy armies knew far more about the Korean situation 
than the American people, a fact which made the formulation of sound policy 
impossible. 

121 The Washington Post editorialized on April 4, 1951, p. 12, col. 1: “The 
real news of what is happening in the Capital of the United States is more and 
more limited to mouth-to-mouth circulation.” 
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officials.’** On many current issues the public is not kept 
well informed.” Sacrifices incident to policy implemen- 
tation have been minimized.** Censorship at the source 
has been too freely exercised.” 

A most serious defect in our leadership process is the 
deliberate element of distortion introduced into decision- 
making by self-serving interest groups. Unfortunately, 
studies have demonstrated that ambiguity may increase 
the effectiveness of an appeal by rendering it susceptible 
of various interpretations.“° Obscurantism then may en- 
hance one’s political position. Many semantic tricks em- 
ployed for the benefit of the speaker defeat the possibility 
of the searching examination and analysis that our funda- 
mental issues require.” Deluding expressions are habit- 


ually used to lacerate the true facts beyond recognition. 
Top policy makers have been in large measure respon- 

sible for many of the practices tending to confuse the 

Frequently, contradictory reports are received 


public.” 


122 James S. Pope of the Louisville Courier Journal told the American So- 
ciety of Newspaper Editors on April 21, 1951, that there was a growing trend 
toward “arrogant suppression of the news,” especially by governmental officials 
who feel “it is dangerous and unwise to let information about Government leak 
out in any unprocessed form.” See N.Y. Times, April 22, 1951, p. 24, col. 1. 
See also N.Y. Times, Oct. 1, 1951, p. 14, col. 1. 

123 Walter Lippmann severely criticized the lack of discussion in making the 
decision to send ground troops into Korea. See Washington Post, Jan. 9, 
1951, p. 13, col. 1. Consider also the confusion incident to the June 1950 Com- 
munist “Peace Petition.” See N.Y. Times, June 23, 1950, p. 24, col. 1. On the 
growing vacuum between Government and the people on important matters 
see Washington Post Editorial, Feb. 3, 1950, p. 6, col. 2, with reference to the 
incompleteness of the public briefing on implications of the H-Bomb decision. 
That there is an ever increasing gap between the terms in which issues are 
debated and resolved by the “real” decision-makers and the terms in which the 
— are presented to the publics concerned, see Carr, op. cit. supra note 88, 
at //. 

¢ See columnist Doris Fleeson, Washington Star, March 28, 1951, p. A-9, 
col. 1. 

125 See remarks of James Reston, N.Y. Times, Oct. 3, 1951, p. 5, col. 1, sug- 
gesting that there is a widespread suspicion that governmental agencies tinker 
with the news over and above any legitimate requirements of secrecy. 

126 See KLAPPER, Op. cit. supra note 98, at IV-55. 

127 Henry Steele Commager discusses the many connotations and deceptive 
meanings given “appeasement” in An Inquiry Into “Appeasement,” N.Y. Times 
Magazine, Feb. 11, 1951, p. 8. See also ScHLESINGER, THE AMERICAN AS RE- 
FORMER 86-7 (1950). 

128 See Washington Post, Nov. 8, 1951, p. 16, col. 2, H-Bomb secrecy is a 
notable case in point. See Washington Post, Aug. 21, 1953, p. 22, col. 1. In 
connection with the explosion of the Soviet hydrogen bomb, the N.Y. Times 
commented: “Now would seem to be the time to make the heroic efforts needed 
to avoid atomic Armageddon. While international agreement must be the 
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by the public from different agencies concerning the same 
program or event.” Lack of candor through unwilling- 
ness to admit to an obvious policy shift compounds con- 
fusion.” “Factual” statements from the highest govern- 
mental echelons are sometimes completely misleading. 
A well perfected system of testing proposed policies is 
built around the evasive “leak” device.” ‘The latter how- 
ever, finds a much less legitimate use in its employment 
for release of one-sided stories of political events. Not 
infrequently the public is reminded of its relative incom- 
petence and irresponsibility through authorized “shock” 
and “scare” statements.** 

Government manipulation of fact and opinion is only 
one aspect of the communications problem. Modern in- 
dustrialized society has introduced a number of new ob- 
structions into the communications process, which forc- 
ibly point up the fact that we now lack a comprehensive 
doctrinal framework in which to locate our specific free 
speech problems with assurance that basic community 
goals are being implemented. The conditions under 
which the conflict of ideas must now operate differ radi- 
cally from the community context existing at the time the 


basic area of such efforts, much more is needed, too, in the way of official can- 

dor in making the cruel facts known to our people.” Aug. 23, 1953, p. 8E, col. 2. 

The increasing use by governmental officials and politicians of specialized pub- 

lic relations experts in propagandizing or “selling” ideas and candidates is dis- 

me 7, — Can Government Be ‘Merchandized’? The Reporter, Oct. 27, 
’ p. st es 

129 See N.Y. Times, Oct. 7, 1953, p. 7, col. 1, with reference to the radically 
different estimates of the degree and immediacy of the Russian atomic bomb 
— to our national security. See also N.Y. Times, March 29, 1951, p. 13, 
col. 2. 

1380 Arthur Krock wrote in the N.Y. Times, May 24, 1951, p. 34, col. 5: “The 
future of China was the subject of the speech made in New York last week by 
Assistant Secretary of State Dean Rusk, and the unanimous inference drawn 
from his remarks challenged the testimony of Pentagon witnesses before the 
ow inquiry, alarmed our allies and further bewildered the American 
public.” 

131 See Walter Lippmann, Washington Post, April 9, 1951, p. 9, col. 1. See 
also Hanson Baldwin, N.Y. Times, Nov. 5, 1951, p. 4, col. 5. 

132 See Time, July 9, 1951, p. 54, 56. With respect to use of the “leak” as 
an instrument of bureaucratic warfare see Marquis Childs, Washington Post, 
Oct. 30, 1953, p. 26, col. 6 

133 Consider the statement of former Speaker Rayburn (D—Tex.) on April 
9, 1951, concerning possible startling developments in the Korean War. Wash- 
ington Post, April 11, 1951, p. 10, col. 1. 
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First Amendment was written into the Constitution. 
Government is no longer the sole agency of restraint upon 
the free play of opinion. Today the mass communications 
industry is also in a strategic position to restrain the free 
exchange of opinion.** 

The communications industry has not escaped the in- 
sistent pull of business enterprise toward monopoly ar- 
rangement. Centralization of economic power is clearly 
evident in newspaper, radio and movie control.** This 
formidable structure of corporate power tends to be an 
impersonal, unapproachable entity, well isolated from the 
individual layman. The sense of familiarity associated 
with two-way communication is lacking. Suspicion tends 
to replace confidence. A three-cornered relationship be- 
tween government, the communications industry and 
the public results with the public left guessing as to what 
suppressions or distortions have entered into the dissemi- 
nated news and opinion through governmental and in- 
dustry processing. 


This development is only one element in the growing 
complexity of the opinion process with its many obstruc- 


134 See Donnelly, Government and Freedom of the Press. 45 Itt. L. Rev. 31, 
44-5 (1950). 

135 See Riesman, Civil Liberties in a Period of Transition, in Mason, Pustic 
Poticy III 70 (1942). For the suggestion that in the current security crisis 
the government poses the greatest threat to a free flow of information see 
LASSWELL, op. cit. supra note 102, at 65. 

136 The concentration of economic control in the communications industry has 
been discussed in Ernst, Tue First Freepom c. VII (1946); Commission on 
FREEDOM OF THE Press, A FREE AND RESPONSIBLE Press 36-51 (1947); CuHa- 
FEE, GOVERNMENT AND Mass COMMUNICATIONS 537-677 (1947). See also Com- 
ment, Local Monopoly in the Daily Newspaper Industry, 61 Yate L. J. 948 
(1952). “To some extent at least there is competition of ideas between and 
within these groups [various mass communications media]. The basic premise 
of the First Amendment is that all present instruments of communications, as 
well as others that inventive genius may bring into being, shall be free from 
governmental censorship and prohibition. Laws which hamper the free use 
of some instruments of communication thereby favor competing channels. . . . 
There are many people who have ideas that they wish to disseminate but who 
do not have enough money to own or control publishing plants, newspapers, 
radios, moving picture studios, or chains of show places. Yet everybody knows 
that the vast reaches of these powerful channels of communication which from 
the very nature of our economic system must be under the control and guidance 
of comparatively few people. . . . [The] transmission of ideas through public 
speaking [sound trucks, etc.] is also essential to the sound thinking of a fully 
informed citizenry.” Mr. Justice Black dissenting in Kovacs v. Cooper, 336 
U.S. 77, 102 (1949). 
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tions to rational judgment. Individuals not only are now 
subjected to a barrage of propaganda from competing 
opinion elites but are often submerged within an organi- 
zational activity which is a highly specialized opinion- 
promoting group itself, e.g., business association, labor 
union or farm group. It would therefore seem impera- 
tive that the mass media establish a standard of reliability 
which ‘would enable the receiver confidently to cut 
through the exaggerated arguments of special interest 
groups and come up with the essentials of important pub- 
lic controversies. It is an unfortunate fact however, that 
many organs of expression contribute to this deceptive 
approach to opinion formation mentioned in connection 
with governmental activity.*’ While headline sensation- 
alism may be on the decline, it has been noted that a sub- 
tle slanting of “news” is on the increase.** 

With the rapid growth in “public relations” of recent 
years and the adoption of the more modern means of per- 
suasion by powerful interest groups, highly specialized 
programs of public indoctrination have become common. 
This technique affords a highly preferential treatment 
for a particular point of view, and where it preempts the 
field, an impediment to reasoned judgment is created in 
that no opportunity is provided for a carefu! weighing 
of alternative proposals. The most favorable condition 
for the operation of persuasion is that of a “monopoly 
propaganda position,” i.e., a situation in which the prop- 
aganda disseminated is for one reason or another, unop- 
posed.**® While customary in authoritarian states,“ it 
may nevertheless be approximated in other social sys- 


137 The alleged misinformation received by the American public in connection 
with criticism made by British Laborite Clement Atlee concerning the inca- 
pacity of our governmental machinery to cope with decision-making in the 
present world context is discussed in The Reporter, June 23, 1953, p. 3. To the 
effect that “corrected” news rarely receives the same prominence as the original 
story see The Reporter, July 7, 1953, p. 23. 

138 See Time, July 9, 1951, p. 54. 

139 See KLAPPER, op. cit. supra note 98, at IV-20. 

140 See Constantine, Culture in Red China Today, New Republic, Jan. 29, 
1951, p. 11. See also Dept. of State Pamphlet 4107, Conruse anv CoNTROL: 
Soviet TECHNIQUES IN GERMANY (1951). 
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tems.*** Almost every highly successful campaign of 


persuasion has enjoyed such conditions.” Monopoly 
propaganda is vastly more effective than propaganda 
which is even lightly opposed.** 

The huge communications enterprises have been ac- 
cused of suppressing views not congenial to their particu- 
lar aims and interests.“* By careful editing of facts and 
by denying media access to unsympathetic views, a mon- 
opoly propaganda position can be approximated.” Com- 
munications combines may thus try to do precisely what 
the government (for example agencies like the FCC) are 
specifically prohibited from doing—censoring (more 
tactfully—editing) the content of material disseminated 
by these media to the public.“* While monopoly propa- 
ganda does not exist in the U. S. in an overall (national— 
long term) sense, this situation may prevail with respect 
to certain personalities or policy proposals during a given 
time in reference to particular publics. Recognition of 
the plain fact that many organizations continuously strive 


141 See Lazarsfeld and Merton, Mass Communication, Popular Taste and 
oa Social Action, Mass Communications 459, 470, 476 (Schramm ed. 


po a KLaPpPeER, op. cit. supra note 98, at IV-21. 
14 

144 “The desire to suppress opinion different from one’s own is inveterate and 
probably ineradicable.” (CoMMISSION ON FREEDOM OF THE Press, A FREE AND 
RESPONSIBLE Press 2 (1947). 

145 For a discussion of the danger in the existing three-cornered relationship 
of Government, communications industry, and the amorphous public, see Lazars- 
feld, Role of Criticism in the Management of Mass Communications, Mass 
CoMMUNICATIONS IN Mopern Society 187 (Schramm ed. 1948). Mr. Justice 
Black dissenting in Kovacs v. Cooper, 336 U.S. 77, 103 (1949), stated: 

[The] right to freedom of expression should be protected from absolute 
censorship for persons without, as for persons with, wealth and power. At 
least, such is the theory of our society.” 

146 In recent years the Supreme Court has taken note of the evils attendant to 
private restraint by the communications industry. A basic decision i in this field 
is Associated Press v. United States, 326 U.S. 1 (1945), in which the Court 
plainly stated that it would not stand by and countenance repressive practices 
by private agencies which clearly obstruct the free communication of fact and 
opinion. Jd. at 17-20. See also BruCKER, FREEDOM OF INFORMATION 71 (1949). 
An earlier drastic anti-monopolistic step taken by the government involved the 
issuance of the Chain Broadcasting Regulations by the FCC, the validity of 
which was sustained in National Broadcasting Co. v. United States, 319 U.S. 
190 (1943). Despite these instances of concentrated control by industry and 
various repressive practices by government, the sobering fact remains that the 
public—the great consumer of ideas—also limits the scope of ideas communicated 
through the rigorous self-selection process previously alluded to. See note 98 
supra. 
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for a communications monopoly points up the obvious 
truth that a genuine desire for a “free flow” of fact and 
opinion is rarely the objective of many of the most power- 
ful opinion “elites.” Skillful manipulations of propa- 
ganda-conscious interest groups frequently enable them to 
exert a highly disproportionate influence in the outcome 
of important decisions.*” 

Planned opinion formation activities are constantly 
expanding in scope. Since World War II there has been 
a marked trend in the number of organized pressure 
groups resorting to highly ingenious and exhaustive 
means of influencing opinion. “With so many conflict- 
ing voices clamoring to be heard, the only means of se- 
curing a full hearing has been constantly to find new tech- 
niques by which your views can be presented more effec- 
tively than your competitor’s.” *** A recent innovation is 
the concept of “grass roots” lobbying in which a con- 
trived and artificial public expression is deliberately and 
specifically instigated.” In conception this approach 
strives for an approximate propaganda monopoly. Some 
groups undertake to saturate the publics concerned; oth- 
ers carefully select the main points of community influ- 
ence—those local opinion makers who command maxi- 
mum prestige and respect. The capacity of such groups 
as the National Association of Real Estate Boards 
(NAREB) to influence opinion greatly impressed the 
Buchanan Committee. The latter remarked: “So far as 


147 See ALMOND, op. cit. supra note 11, at 86. Riesman describes our political 
structure as having changed from a business- dominated hierarchy to a multi- 
group process in which “veto” groups exist which are better equipped to stop 
action than to initiate it. “Leaders” are those with capacity to weld groups 
into coalitions “~. enough to wield decisive influence. See RIESMAN, op. cit. 
supra note 102, c. XI. 


148H. R. Rep. No. 3138, 81st Cong., 2d Sess. 23 (1950). (House Select 
Committee on Lobbying Activities created pursuant to H. Res. 298—Buchanan 
Committee.) 


149 “The all out drive on the Nation’s mind is, then, the major emphasis in 
modern pressure politics. . . . No means of affecting men’s thinking, no insti- 
tutional opinion process, no mechanical innovation is overlooked. Direct efforts 
to influence legislation . . . are becoming ever more incidental to this —— 
thought out and sharply focused attempt to capture public opinion.” H., 
Rep., supra note 64, at 42. 
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radio is concerned, the NAREB has developed techniques 
which virtually guarantee an effective presentation.” *” 
Groups and associations undertaking to influence the 
outcome of legislative or administrative decisions are of 
course, as a general principle, performing a perfectly 
legitimate function in informing the public and govern- 
mental officers of their views on pending issues of im- 
portance. Abuse of the function, however, hinders the 
formation of deliberate, rational judgments. Many 
groups accept as a basic maxim of successful public rela- 
tions the idea of “anonymity of source.” This objective 
is implemented in devious ways, e.g., through ostensibly 
independent newspaper editorials or radio commentators 
or through subsidiary groups organized so as to “never 
admit that it is only you who is talking.” ** A seemingly 
contradictory trend (though not in fact so with respect 
to main objectives) is the tendency of groups with reason- 
ably close political affinity to combine on specific issues 
in order to flood the public concerned with slanted infor- 


mation. Certain conditions, especially economic, make 
this operation not only feasible but relatively successful.*” 
The theoretical opinion balancing principle of “cancella- 
tion and compromise” works only crudely at best, since, 
on many issues, a prospective competing group or pro- 
posal is excluded or gains only inadequate access to the 


150 Jd. a 40. 


151 The A & P, through its “opinion engineering expert,” Carl Byior, has fol- 
lowed the practice of setting up “independent” organizations to campaign against 
such measures as proposed taxes on super markets. See The Reporter, June 
10, 1952, p. 32. Some operations of this particular “opinion expert” are dis- 
cussed more fully in the Washington Post, April 16, 1953, p. 43, col. 5. A House 
Committee on Lobbying Activities has found that the Conference of American 
Small Business Organizations (CASBO), while professing to be the champion 
of small businessmen, had the backing of “big business” interests. “For good 
or ill, CASBO, is doing essentially what many other pressure groups are trying 
to do. These groups have long since recognized that lobbying of the traditional 
variety is not enough to insure lasting legislative success. As a consequence, 
they have entered upon a far-reaching and infinitely ambitious struggle to con- 
trol Se Committee quoted in Washington Post, April 16, 1951, 
p. 1B, col. 5. 


152 Only a limited number of pressure groups find themselves in position to 


make the enormous financial outlay required to reach the public in today’s opin- 
ion market. See N.Y. Times, Nov. 21, 1950, p. 30, col. 2. 
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channels of communication.** Possible results of this 
situation were stated by the House Committee on Lobby- 
ing Activities in the following words: 


We also count as ‘social costs’ of lobbying the ideological conflict 
and public confusion which has already begun to result from the 
growing use of a charged public opinion as an instrument of 
pressure. Men need slogans, catch-phrases, and generalizations 
to reduce their experience to understandable terms. But these 
slogans should not be a substitute for thought; when they are, 
men have lost the first part of their ability to govern themselves. 
Yet this is precisely what the pressure groups and their public 
relations experts are about.*** 


2. Limitations. 


Limits on the Applicability of the Free Speech Doctrine 
—Nature of the Medium. 


It is reasonable to assume that any mode of communica- 
tion which lends itself to the dissemination of facts and 
opinion should automatically be accorded First Amend- 
ment immunity. This initial assumption provides a rel- 
atively stable base of departure by presumptively outlin- 


ing a broad area of protected practices. 

Such a proposition should hold even where a medium 
is “limited” through a scarcity of facilities with a conse- 
quent necessity of some governmental regulation. In 
practice all modes of communication are to some extent 
restricted and hence controlled by some person or organi- 
zation. If free speech is equated with the production of 


153 “Even if pressure groups did compete instead of join forces, the advantage 
in lobbying would always lie with those interests which were best organized, 
best financed, and had the easiest access to mass media of communication. 
Organized business has always gained the most from lobbying because it has 
had the best organization, the most money, and the readiest access to publicity.” 
H. R. REp., supra, note 148, at 63. 

154 Jd. at 65. Some public relations campaigns are designed to make certain 
actions and measures so unpopular that the government or administration will 
drop the proposed action. This procedure is expected to become a powerful 
supplement to traditional lobbying methods. See The Reporter, June 10, 1952, 
p. 33. Rep. John W. McCormack (D-Mass) has charged that through one 
telegram the American Medical Association persuaded 140 members of Con- 
gress to shift their votes so as to defeat a proposed amendment to the Social 
Security Act. See N.Y. Times, May 25, 1952, p. 35, col. 1. One index to the 
extent of lobbying activities is the expenditures of a group. In 1951 the AMA 
led all other groups with an expenditure of $450,000. Other large spenders in- 
cluded: Association of American Railroads—$237,000; American Federation 
of Labor—$104,000; American Legion—$90,000. See Washington Star, Feb. 
28, 1952, p. A-4, col. 5. 
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the optimum flow of fact and opinion in any given forum 
situation, the degree of restriction, whether arising from 
the characteristics of the medium or from other sources, 
has no bearing on the question of whether First Amend- 
ment protection should be accorded a particular mode of 
communication. Allotting such protection solely on the 
basis of the unique characteristics of particular media 
leads to absurdities. The vulnerability of a policy under- 
taking to ascribe immunity to some media while exclud- 
ing others was painfully exposed in the Du Mont v. Car- 
roll litigation.** 


Limits on the Applicability of the Free Speech Doctrine 
—Value Conflicts. 


Application of the free speech doctrine must vary with 
the communication situation of which the physical char- 
acteristics of the medium constitute only one factor.*® 


155 Allen B. DuMont Laboratories v. Carroll, 184 F.2d 153 (3rd Cir. 1950), 
cert. denied, 340 U.S. 929 (1950). From date of the decision in the case of 
Mutual Film Corporation v. Ohio Industrial Commission, 236 U.S. 230 (1915), 
until the decision of Joseph Burstyn v. Wilson, 343 U.S. 495 (1952), it had 
been uniformly held that a state or local subdivision might censor motion pic- 
ture film before exhibition. The specious assumptions underlying the Mutual 
decision, i.¢., that movies were primarily a business, a media of entertainment, 
and hence not an organ of opinion, has been frequently noted. See Motion Pic- 
tures and the First Amendment, 60 Yate L. J. 696, 702, 703 (1951). The view 
of the Mutual case might also be contrasted with the decision in Winters v. 
New York, 333 U.S. 507, 510 (1948) (invalidating a vague New York statute 
punishing distribution of magazines devoted to crime and lust on the basis that 
the line between informing and entertaining is too elusive). The anomalous 
treatment accorded motion pictures was pointedly brought into focus in the 
DuMont case which barred state censorship of movies used for television broad- 
casts. 


156 “Some of the arguments made in this case strikingly illustrate how easy 
it is to fall into the ways of mechanical jurisprudence through the use of over- 
simplified formulas. It is argued that the Constitution protects freedom of speech: 
freedom of speech means the right to communicate, whatever the physical means 
for so doing; sound trucks are one form of communication; ergo that form 
is entitled to the same protection as any other means of communication, whether 
by tongue or pen. Such sterile argumentation treats society as though it con- 
sisted of bloodless categories. The various forms of modern so-called “mass 
communications” raise issues that were not implied in the means of communi- 
cation known or contemplated by Franklin and Jefferson and Madison. Cf. 
Associated Press v. United States, 326 U.S. 1. Movies have created problems 
not presented by the circulation of books, pamphlets, or newspapers, and so the 
movies have been constitutionally regulated. Mutual Film Corporation v. 
Industrial Commission, 236 U.S. 230. Broadcasting in turn has produced its 
brood of complicated problems hardly to be solved by an easy formula about 
the preferred position of free speech. See National Broadcasting Co. v. United 
States, 319 U.S. 190.” Mr. Justice Frankfurter concurring in Kovacs y. Cooper, 
336 U.S. 77, 96 (1949). 
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First Amendment protection does not mean that the flow 
of intelligence through a given form will be unlimited 
and unimpeded. Areas of practices tentatively staked out 
under the free speech banner are subject to periodic con- 
traction as conflicting community interests attack the 
fringes. Hence, the task is one of adjusting all of the 
variables operating within a given forum context so as to 
facilitate the optimum flow of intelligence consistent with 
the legitimate accommodation of competing community 
values.**” 

The infallible efficacy of the free speech doctrine has 
been seriously questioned in recent years as the trend of 
practices has moved from the sphere of heretical dissent 
to that of conspiracy to violence.** It has been necessary 


to resolve difficult questions to determine what speech is 
encompassed within the safeguards of the First Amend- 
ment and what speech is excluded from its protection. 
Protection for the value of security was found in the 
enunciation by Justice Holmes of the “clear and present 


danger” doctrine in the Schenck case.** Rather than a 
limitation on speech, perhaps a more accurate interpre- 
tation of this test in terms of actual effects is that it con- 
solidated and gave immunity to a large area of speech 
practices which might have otherwise been summarily 
suppressed.**” However viewed, this test provided a pivot 


157 “When particular conduct is regulated in the interests of public order, 
and the regulation results in an indirect, conditional, partial abridgment of 
speech, the duty of the courts is to determine which of these two conflicting 
interests demands the greater protection under the particular circumstances 
ee cise) American Communications Association v. Douds, 339 U.S. 382, 
3 ‘ 

158 The validity of the doctrine in times of security stress is discussed in the 
opinion of Judge Learned Hand in United States v. Dennis, 183 F.2d 201, 
213 (2d Cir. 1950). 

159 249 U.S. 47 (1919). Speaking for a unanimous court Justice Holmes 
stated that the “. . . question in every case is whether the words used are 
used in such circumstances and are of such nature as to create a clear and 
present danger that they will bring about the substantive evils that Congress 
has a right to prevent.” Jd. at 52. 

160 Certainly this test has been useful in some instances in preserving free 
speech as a vigorous doctrine in our society. See Terminiello v. City of Chicago, 
337 U.S. 1, 4-5 (1949). See also Chafee, Book Review, 62 Harv. L. Rev. 
891, 901 (1949). It has been stated however that “If by law we mean a 
reasonably accurate prediction as to how a court will dispose of a given 
controversy, the clear and present danger test has never been law.” Mendelson, 
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only for those questions arising between the interests in 
unrestrained expression on the one hand and the com- 
munity interest in order and security on the other. It 
provided no guide for the conflicts between unbridled 
expression and the other community interests of major 
importance. 

As is demonstrated by the acceptance of the “clear and 
present danger” test, the courts have wisely adopted the 
relativist as contrasted with an absolutist position with 
respect to the free speech principle, and have tended to 
avoid the rigid dichotomy of certain adherents of the 
latter view.*" The absolutist approach as expounded by 
Professor Meiklejohn attempts to discard the intricacies 
involved in all problems of value balancing where public 
(political) speech is concerned.*” But in trying to escape 
the sensitive balancing of competing interests in such sit- 
uations in order to avoid the necessity for elusive value 
judgments, he minimizes the perplexing problem of 
establishing criteria for defining “political” speech and 
thus the decision as to what expression is to be fully pro- 
tected by the First Amendment. This approach also sub- 
stantially ignores the often inextricable relation between 
words and violent action. The Supreme Court has ren- 


Clear and Present Danger—From Schenck to Dennis, 52 Cov. L. Rev. 313, 
331 (1952). And further that while this test “has been something less than 
a guide to decision,” it nevertheless “reflects a great ideal, tarnished somewhat 
= its =e as a mask to cover disagreements and perplexities on the bench.” 

. at \ 

161 See concurring ge of Justice Frankfurter in Dennis vy. United States, 
341 U.S. 494, 519 (1951), in which he states: “This conflict of interest cannot 
be resolved by a dogmatic preference for one or the other, nor by a sonorous 
poe which is in fact only an euphemistic disguise for an unresolved 
conflict.” 

162 MEIKLEJOHN, Free SpeecH (1949). “Mr. Meiklejohn’s basic proposi- 
tion is that there are two distinct kinds of freedom of speech, protected by 
quite different clauses of the Constitution. Freedom of speech on matters 
affecting self-government is protected by the First Amendment and is not open 
to restrictions by the government. The Amendment is absolute in its terms: 
‘Congress shall make no law . . . abridging the freedom of speech... . .’ 
contrast, private discussion is open to restrictions because it is protected by the 
Fifth Amendment: ‘Nor shall any person . . . be deprived . . . of liberty 
without due process of law. . . .’” See Chafee, Book Review, 62 Harv. L. 
Rev. 891, 895 (1949). Prof. Chafee seems to think there is no justification for 
the “public” versus “private” speech dichotomy. He also criticizes the “bad 
motive test” which Prof. Meiklejohn apparently employs to distinguish between 
“good” public speech and “bad” public speech. Jd. at 899. 
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dered decisions in several contextual situations involving 
the adjustment of free speech to other community 
values.” 

Those decisions involving conflicts between free ex- 
pression and the maintenance of public peace and order 
bear closest relation to problems arising in connection 
with the more common media of inter-community com- 
munication. These cases which have been more or less 
exclusively concerned with restrictions upon expression 
in its diverse forms in public places** have required 
weighing the value of expression against (a) community 
cleanliness,*” (b) the possibility of fraud and crime inci- 
dent to solicitation,” (c) the right of the community to 
raise funds for the support of the government,’ (d) pri- 
vacy in the enjoyment of property’*® and (e) protection 
of the public peace and retention of parks and streets for 
travel and recreational use. The clash between unham- 
pered expression and the maintenance of order in public 
streets and parks has involved cases of two general types: 


(1) regulation of expression in public places requiring a 
license or permit and (2) regulation of speech in such 


163 Mr. Justice Frankfurter in his concurring opinion in Dennis v. United 
States, 341 U.S. 494, 529-546 (1951), briefly reviews the types of cases in 
which the Supreme Court has recognized and resolved conflicts between speech 
and competing interests: Maintenance of public peace and order—Niemotko v. 
State of Maryland, 340 U.S. 268 (1951); picketing—Milk Drivers Union v. 
Meadowmoor Dairies, 312 U.S. 287 (1941); the scope of the power of the 
Government to exclude, deport, or denaturalize aliens because of their advocacy 
or their beliefs—Schneiderman v. United States, 320 U.S. 118 (1943); dis- 
criminatory taxation of the press—Grosjean v. American Press Co., 297 U.S. 
233 (1936); prior restraints on publication of defamatory matter—Near v. 
Minnesota, 283 U.S. 697 (1931); loyalty oath requirements for labor leaders 
—American Communications Association v. Douds, 339 U.S. 382 (1950); rec- 
onciliation of freedom of the press with protection of the integrity of the 
judicial process—Pennekamp v. Florida, 328 U.S. 331 (1946); legislation 
prohibiting speech because of its tendency to lead to crime, including those 
cases of threats to the security of orderly governmental processes—Dennis v. 
United States, 341 U.S. 494 (1951). 


164 See the summary of such cases by Justice Frankfurter in his concurring 
opinion in Niemotko v. State of Maryland, 340 U.S. 268, 275-281 (1951). 


165 See e.g., Lovell v. City of Griffin, 303 U.S. 444 (1938). 


166 See e.g., Cantwell v. Connecticut, 310 U.S. 296 (1940); Thomas v. 
Collins, 323 U.S. 516 (1945). 


167 See ¢.g., Murdock v. Pennsylvania, 319 U.S. 105 (1943). 
168 Martin v. City of Struthers, 319 U.S. 141 (1943). 
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places by sanction imposed after the event rather than 
by prior permission.’” 


Limitations on the Capacity of Communications Chan- 


nels—The Limited Forum. 


The conflicts between expression and other important 
community values often have the effect of restricting the 
time, place and manner of discussion. An added limiting 
element is introduced into the forum context when the 
problem involves not the balancing of free speech and 
some other community value but the accommodation of 
two or more community groups competing for the iden- 
tical forum. ‘This situation exemplifies the “limited 
forum.” Supervision is required to insure orderly and 
unmolested expression. The degree and manner of such 
supervision will vary with the nature of the forum and 
its particular operational conditions. 

Decisions of the Supreme Court have suggested but 
have never fully crystallized the concept of the restricted 
or limited forum. Several “permit” cases have sanctioned 
supervision where little more was involved than the 
issuance of a license on a first come-first served basis. 


169 “At one time it was thought that their ownership of public property gave 
municipalities an almost unfettered right of regulation. Davis v. Massachu- 
setts, 167 U.S. 43 (1897). The fallacy of this position, however, was shown 
by the celebrated case of Hague v. Committee for Industrial Organization, 
307 U.S. 496 (1939) which pointed out that municipalities do not have the 
right in regulating public property to deprive individuals of rights guaranteed 
them by the First Amendment. . . . Where the attempted regulation has 
involved a sanction imposed after the event, the problem has been largely 
solved through application of the ‘clear and present danger’ test enunciated 
by Mr. Justice Holmes in Schenck v. United States, 249 U.S. 47 (1919), and 
the Court has found no violation of First Amendment rights in punishment of 
those who committed or incited breaches of peace or other criminal offenses 
in connection with their use of public property as a forum. E£.g., Chaplinsky 
v. New Hampshire, 315 U.S. 568 (1942). [But] where the attempted 
regulation has involved a restraint imposed before the event, usually by means 
of requiring a license or permit, the solution of the problem has been made 
more difficult for both civic authorities and the Court by the traditional 
abhorrence of previous restraints on free expression pointed out in Grosjean v. 
American Press Co., 297 U.S. 233 (1936), and Near v. Minnesota, 283 U.S. 
697 (1931). Regulation, however, through a properly devised licensing system 
is possible despite the fact that such regulation acts as a previous restraint on 
rights guaranteed by the First Amendment. Cox v. New Hampshire, 312 U.S. 
569 (1941). But the community interest sought to be protected must not be 
trivial, Schneider vy. Irvington, 308 U.S. 147 (1939), and the statute must be 
drawn so as to limit the discretion of the licensing official. Cantwell v. Con- 
necticut, 310 U.S. 296 (1940).” 37 Va. L. Rev. 449, 450-1 (1951). 
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With the exception of the radio-T'V media the courts 
have not been directly confronted with the problem of 
adjusting competing demands where a more refined 
standard of selection has been involved. However, sev- 
eral opinions make reference to situations which in effect 
constitute limited forums. In Cox v. State of New 
Hampshire’ an ordinance was sustained which required 
a license for conducting an organized parade. One pur- 
pose of the ordinance, at least, was to prevent the confu- 
sion of overlapping parades in a forum which could ac- 
commodate the maneuvers of only one at a time.” Im- 
plicit in the opinion in Kovacs v. Cooper’” was the recog- 
nition that the blaring of one sound truck must of neces- 
sity interfere with exercise of the same “right” by another 
using the same or a different medium within aural range. 
In People v. Hass,” the validity of a non-discriminatory 
ordinance was upheld and the propriety of regulating ac- 
cess to certain public forums was approved. The court 
found that a permit was never denied when “application 
was made for one unless someone else had already applied 
for and obtained a permit for that location for the same 
period.” ** It was reasoned that since the forum might 
have been preempted by another, some supervisory con- 
trol was necessitated; but that since a permit was never 
refused unless the forum was so preempted, there was no 
interference with the right of free speech." The Hass 
case quite clearly amounts to no more than the applica- 
tion of a simple priority-in-time criterion. 

While the decisions have generally been framed in 
terms of adjusting the value conflict between freedom of 
expression and public order, in avoiding public disorder 


170 312 U. S. 569 (1941). 

171 Jd. at 576. 

172 336 U.S. 77 —, See also the remarks of Justice Black dissenting in 
the same case. Id. at 1 

173 209 N.Y. 190, 86 N. NE24 169 (1948). Motion to dismiss granted—appeal 
dismissed for want of a substantial federal question in Hass v. New York, 
338 U.S. 803 (1949), rehearing denied, 338 U.S. 881 (1949). 

174 299 N.Y. 190, 86 N.E.2d 169, 170, 171. 

175 Jd, at 171. 


4 
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it has been necessary to regulate the expression of opinion 
at least to the extent of arranging time schedules for com- 
peting groups.’ It is the opportunity for abuse incident 
to this latter operation which has primarily concerned the 
courts and has been reflected in the striking down of stat- 
utes failing to specify definite standards and hence per- 
mitting officials excessive arbitrary discretion.”  Al- 
though never hesitating to invalidate oppressive statutory 
enactments undertaking to regulate speech, the courts 
have been very elusive in avoiding the enunciation of 
what they feel should be appropriate standards.** But 
clearly, a vast difference exists between an undertaking to 
regulate a public forum even by permit where such means 
is made “an instrument of arbitrary suppression of views 
on national affairs”*’ and an undertaking to exercise a 
licensing power, appropriately confined by statute and 
narrowly construed by the courts, requiring a permit for 
parades where the license can be refused only for “con- 
siderations of time, place and manner so as to conserve 
the public convenience.” *”° 

While the cases involving the more common-place 


176 “Tf a municipality has authority to control the use of its public streets 
for parades and processions, as it undoubtedly has, it cannot be denied authority 
to give consideration, without unfair discrimination, to time, place and manner 
in relation to the other proper uses of the streets.” Cox vy. New Hampshire, 
312 U.S. 569, 576 (1941). 


177 “Administrative control over the right to speak must be based on appro- 
priate standards. . . . The vice to be guarded against is arbitrary action by 
officials.” Justice Frankfurter concurring in Niemotko vy. Maryland, 340 U.S. 
268, 285 (1951). In the licensing cases the courts have you anne on 
careful statutory wording. See, e.g., Kunz v. New York, 340 U.S. 290 (1951). 
In Terminiello v. Chicago, 337 U.S. 1 (1949), the Supreme Court declared an 
ordinance invalid as an interference with free speech on grounds that the 
standard of judgment was too vague, i.e., speech that “stirred people to anger, 
invited public dispute or brought about. a condition of unrest. . . . [The] 
court in the Saia case saw in the ordinance the possibility of discrimination 
against an applicant solely because his views differed from the views of the 
vast majority of the community.” Note, 19 Gro. WasH. L. Rev. 637, 644 
(1951). The latter Note suggests that the “permit” system is probably the 
best way to handle access to public forums. Jd. at 646. 


178 To this effect see statement of Justice Jackson dissenting in Kunz v. 
State of New York, 340 U.S. 290, 308 (1951). 


179 See Hague v. C.1.0., 307 U.S. 496, 516 (1939). 
180 See Cox v. New Hampshire, 312 U.S. 569, 575-6 (1941). 
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types of community forums, i.e., streets, parks, furnish a 
few “fringe” illustrations recognizing the limited forum 
concept, it is in the broadcasting decisions that the courts 
have most nearly crystallized this idea and undertaken to 
develop it into an operational doctrine. Activities in 
non-broadcasting forum contexts may often be more 
severely circumscribed than in forums using the radio- 
TV media. However, the unique characteristic of the 
broadcasting media—the physical limitation on the num- 
ber of available channels—tends to overshadow other 
relevant considerations.” 

It is to be noted that though the radio forum context 
generally is described in terms of limited facilities, there 
is no acknowledgment of other pertinent factors, as for 
example, economic, which further delimit the forum be- 
yond the natural physical restriction. The Court, how- 
ever, does point out succinctly the identifying character- 
istic of the limited forum, i.e., the necessity for selection 
of controllers and users, which sets it apart from the per- 


haps ideal concept of the unrestricted or “open” forum 
which may be defined as one (1) offering access to all 
community issues and all interested participants, (2) un- 
der such circumstances as to be available to all members 
of the publics which will determine the issues. 

In National Broadcasting Co. v. U.S.** it was stated: 


Freedom of utterance is abridged to many who wish to use the 
limited facilities of radio. Unlike other modes of expression, 
radio inherently is not available to all. This is its unique char- 
acteristic, and that is why, unlike other modes of expression, it 
is subject to governmental regulation.?** 


181[n National Broadcasting Co. v. United States, 319 U.S. 190 (1943), 
Justice Frankfurter, speaking for the Court, described radio as a medium of 
expression in these terms: “[Radio’s] facilities are limited; . . . the radio 
spectrum simply is not large enough to accommodate everybody. There is a 
fixed natural limitation upon the number of stations that can operate without 
interference with one another. . . . In enacting the Radio Act of 1927, ... 
Congress acted upon the knowledge that if the potentialities of radio were not 
to be wasted, regulation was essential.” Jd. at 213. 


182 319 U.S. 190 (1943). 
183 Td, at 226. 
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While this passage refers to licensees of stations as distin- 
guished from the general users of the medium, insofar as 
the demands of the latter exceed the capacity of the avail- 
able facilities, the limited forum obtains. The problem 
of the limited forum then, as distinguished from its causes, 
is that of making the proper accommodation of the com- 
peting participants who vie for its use. Hence the criti- 
cal question is: How can the necessity for selection in the 
limited forum be adjusted to the free speech principle? 


The Limited Forum—Restrictive Factors as Basis for 
Regulation. 


In our society the forum structure is made up of loosely 
associated enlightenment institutions which form the fo- 
rum bases or organizations and facilities. From these 
bases, forums, i.e., specific situations of disclosure, contin- 
ually emerge, constituting the forum process. Every 
forum is characterized by certain limiting conditions. 
Some forums are substantially free of restriction from 
the access end; others are severely limited. These limi- 
tations vary not only as between the different media but 
also within each medium. Under some circumstances, 
depending upon the existence or non-existence of certain 
critical conditions in a particular situation, a given radio 
forum may approximate an open forum, while, due to a 
complex of restricting factors, the same facility and its 
attendant organization may be virtually “closed” in an- 
other. Clearly, therefore, to describe a forum accurately, 
all restrictive factors must be carefully analyzed. 

Analysis of the conditions contributing to the restric- 
tion of the forum and, in addition, the various factors 
introduced in an effort to regulate the flow of issues and 
Participants demanding the use of the forum disclose 
the intricate pattern of the limited forum process. In 
his concurring opinion in Niemotko v. State of Maryland, 
Justice Frankfurter set out four basic questions on which 
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he conceived the line of cases involving regulation of con- 
flicts between free speech and community peace, order 
and convenience to have turned: ** 


(1) What is the interest deemed to require the regu- 
lation of speech? 


(2) What is the method used to achieve such ends? 
(3) What mode of speech is regulated? 


(4) Where does the speaking which is regulated 
take place? 


While this multiple test was primarily intended to be 
directed to the solution of issues involving a conflict be- 
tween free speech and community order, Justice Frank- 
furter’s discussion of these questions, in particular (4),*” 
is suggestive of factors relevant to the supervision of 
orderly access for the exchange of ideas among groups 
competing for the same forum which is a basic difficulty 
created by the limited forum. 

Assuming that these questions serve as an adequate basis 
of analysis for the line of free speech decisions down to 
the Niemotko case, the decided cases by no means exhaust 
the possibilities of free speech problems. The range of 
communications now commonplace in our society presents 
situations for adjustment which defy any but the most 
comprehensive scheme of analysis.“ A more adequate 
framework of criteria for sifting out the relevant factors 
would consist of the following questions which may be 
usefully applied to a single event or a series of recurring 
similar situations requiring a standardized pattern of con- 
trol, e.g., radio. This approach to the analysis of commu- 
nications problems enables the decision-maker to orient 

184 340 U.S. 268, 282 (1951). 

185 Ibid. 


186 Complex factors have been introduced into the free speech equation with 
the transit radio controversy, for example, which require a new and compre- 
hensive approach. See Shipley, Some Constitutional Aspects of Transit Radio, 
11 Fev. Comm. B. J. 150, 161 (1950). See also Public Utilities Commission 
v. Pollak, 343 U.S. 451 (1952). 
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himself thoroughly in the factual context upon which he 

bases his legal conclusions: 

1. What is the factual context upon which a decision is 
to be reached with reference to the possible necessity 
for community (governmental) intervention in a su- 
pervisory capacity? 

A. Who are the Effective Controllers of the dissem- 
inated content? 


(1) 


(2) 
(3) 


What are their objectives, resources, identifi- 
cations and practices? 

How widely is effective control distributed? 
What mechanisms of accountability to the 
public operate in the context? Full disclosure 
of practices? 


B. What Content is disseminated ? 


(1) 


(2) 


(1) 


(2) 


(3) 
(4) 


What is the nature of the content? (noise, 
music, news, analysis, opinion). Is it inflam- 
matory in tone? (attempted incitement to 


riot). Is it obscene or immoral by general 
consensus standards? 

Is the source of the disseminated content voli- 
tional or coerced? (willing or unwilling wit- 
ness before an official body for example). 


C. What Channels of Communication are utilized? 


What forum base is used? (public building, 
park, street, private property, public institu- 
tion—school, radio, television, newspaper, 
movie, sound truck, etc.). 

What factors restrict the capacity of the 
forum? 

What is the demand—capacity ratio? 

Does use of the particular forum base inter- 
fere with other forums using same or differ- 
ent base? 


D. To Whom is the content addressed ? 
(1) What is the nature of the publics or audiences 
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addressed? (objectives, resources, identifica- 
tions, practices). 

(2) Is it volitional, captive or semi-captive? 

(3) What is the susceptibility to and predisposi- 
tion of the public or audience toward the con- 
tent? (sympathetic, indifferent, hostile). 

E. What is the Effect of the disseminated content? 
On the basis of the foregoing factual examination: 
(1) What is the extent of the conflict between free 

speech and other community values? 

Does the practice under scrutiny constitute 
such a “clear and present danger” to commu- 
nity security and order as to justify denial of 
free expression to certain participants? 

Or does the practice warrant an abridgement 
of free expression in order to achieve a greater 
total distribution of all competing values? 

Is an adjustment (regulation) of free speech 
required in order to achieve the optimum gain 


in community enlightenment by regulating 


access of competing groups to the same forum 
base? 


If the situation, on basis of the findings in (1. E), is one 
deemed to require supervision: 
2. What aspect (under what conditions of time, place, 
etc.) of the forum situation should be regulated? 
3. Who or what agency should exercise the regulatory 
power so as to insure responsible practices? 

. What standards of judgment should be provided to 
guide the exercise of this authority? What limits 
should be set on the supervisor’s discretion? 

. What mechanisms for enforcing accountability 
should be employed? 

. What is the expected effect of such regulation in 
terms of the distribution of values the regulation 
undertakes to promote? What is the prospective 
gain over the situation unregulated? 
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The preceding analysis for dissecting the factors op- 
erating within a controlled forum situation includes the 
critical problem of the limited forum arising from the 
demands of competing groups for the use of the identical 
forum—the same facility at the same time. Determina- 
tion of the standards of selection to be invoked becomes 
very important since the problems arising are not always 
so simple as to be resolvable by the easy first come-first 
served rule usually found adequate for administering the 
limited forums of city parks and streets. That more in- 
volved standards of selection may be necessary even in 
such limited forums as these has been noted by Justice 
Jackson who has indicated that it may be altogether 
proper for a municipality to allocate time among various 
religious denominations that apply for the identical 
forum.’ Since it is an obvious necessity to maintain the 
rudiments of order without which espousal and discussion 
are for the most part ineffectual, supervision to this end 
would seem imminently consistent with the free speech 
principle.** 

Apart from considerations of who does the supervising, 
authority or motives for doing it, how systematically or 
how haphazardly it may be done, the fact remains that 
whenever such a situation obtains that multiple issues or 
multiple participants or both are demanding the focus 
of attention from the identical limited forum, selection of 
some sort, whether equitable or discriminatory, must take 
place if the situation is to develop in an orderly manner.” 
The degree of selection will vary with the inability of 

187 Dissenting in Saia v. New York, 334 U.S. 558, 570 (1948). 

188 Concurring in Kovacs v. Cooper, 336 U.S. 77 (1949), Justice Jackson 
stated: “No violation of the Due Process Clause of the Fourteenth Amendment 
by reason of infringement of free speech arises unless such regulation or pro- 
hibition undertakes to censor the contents of the broadcasting. Freedom of 
speech for Kovacs does not, in my view, include freedom to use sound ampli- 
fiers to drown out the natural speech of others.” Jd. at 97. 

189 The practice of mass media selection is one of the main points discussed 
in the Report of the New York Bar Committee on the advisability of television, 
radio and newsreel reporting of hearings by executive and legislative bodies. 


See N.Y. Times, Dec. 19, 1951, p. 48, col. 1. In this connection see Scripps- 


Howard Radio, Inc. v. F.C.C., 189 F.2d 677, 683 (D.C. Cir. 1951), cert. de- 
nied, 342 U.S. 830 (195), 
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the forum to accommodate the demands made upon it. 
This inability of the forum to cope with demand is a 
function of all the limiting conditions existing within the 
forum context. The inability becomes more critical as 
demand for the forum increases and as capacity of the 
communication facility decreases.*” 

Reasons of varying degree of legitimacy exist for 
making the assumption that a medium such as radio with 
its physical restrictions should be subjected to regulation 
because it zs limited, while media with only economic 
restrictions should be left substantially free of supervi- 
sion. One distinction may rest on the unwarranted as- 
sumption that in our present state of technical learning, 
expansion of the total unit facilities of radio or television 
is beyond our competence and control’ whereas econom- 
ic limitations may be overcome, in theory at least, by 
enlarging the base of financial support for facilities in 
the supposedly unlimited media. This suggestion how- 
ever, introduces the possibility (or necessity), of govern- 
ment subsidization of communication media—an idea 
antithetical to our traditional value scheme. Hence we 
find it expedient to retain the fiction of the open forum 
in the newspaper press even in the face of severe economic 
restrictions.” Nevertheless, there is a growing aware- 


190 The capacity of the communication facility pertains to the number of issues 
and participants that can be handled during a given period of time. Capacity 
may also be considered from the standpoint of factors limiting the number of 
total facilities within a given medium or the total facilities of all communica- 
tion media. That the demand for facilities exceeds the available capacity is 
the basic assumption underlying the limited forum concept. This ratio between 
demand and availability will vary between forums. The magnitude of the 
demand will depend upon: (1) The characteristics of the publics served—the 
number of groups demanding access, their size, and the extent of diverse 
viewpoints (2) The effectiveness of the specific forum situation—potential of 
the forum to gain the objectives of those demanding access (3) The number 
of comparable forum bases serving the same publics—availability to accom- 
plish the same objectives (4) The degree of public interest in issues and 
events forging to the focus of public attention. 

191 Simultaneous transmission of two programs broadcast within a standard 
FM band of 200 ke has recently been successfully demonstrated. See Broad- 
casting-Telecasting, Oct. 19, 1953, p. 72, col. 1. 

192 The decisive operation of economic factors in the diminishing number of 
daily newspapers is thoroughly treated in Comment, Local Monopoly in the 
Daily Newspaper Industry, 61 Yate L. J. 948 (1952). The number of total 
broadcast facilities is similarly limited in some areas by economic competition 
as well as by physical factors. The single broadcast facility is further limited 
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ness that our forums are limited, and that no matter how 
free they may be or should be of governmental interven- 
tion and supervision, someone or some group or some 
pattern of practices does prescribe and select.” 

Access to the forum is but one problem involved in the 
development of the limited forum process. If the open 
forum purports to offer unrestricted access to community 
issues and participants under such conditions as to make 
such discussion available to all members of those publics 
which will decide the issues, it is obvious that the “open- 
ness” (or in the alternative, the degree of limitation) of 
the forum depends upon the receiver as well as the es- 
pouser. 

Even though the forum should offer unrestricted access 
to issues and participants and complete freedom of choice 
(as to such issues and participants) to the members of 
publics concerned, an open forum is not the necessary 
result. Human limitations exist which preclude full and 
continuous attention being focused on the analysis of pub- 
lic issues. There is the further limit on the capacity for 
assimilation. In other words, however unimpeded the 
flow of intelligence, the recipient himself acts as a ruthless 
selector. He must allocate his time so as to adjust his 
total activities to his own particular circumstances. 
Hence it is probable that a person cannot devote time to 


in its availability as a forum by the necessity of making the greater portion of 
its time available for programming other than public issue discussion. See 
Hearings before Commerce Subcommittee on S. 1333, 80th Cong., 1st Sess. 
(1947), in which several references are made to the economic problem. 
Measured by the criteria of (1) the number of choices open to the listener, and 
(2) the ease with which the broadcaster may enter the market, it has been sug- 
gested that the broadcast idea market is more nearly “free” than the newspaper 
market. See Boylan, Legal and Illegal Limitations on Television Programming, 
11 Fep. Comm. B. J. 137, 144 (1950). On the danger of governmental sub- 
sidies to a “free” newspaper press, see statement of Edwin Friendly of the 
New York World-Telegraph & Sun, N.Y. Times, April 25, 1951, p. 1, col. 2. 

193 The Limited Forum concept is applied both to restrictions on the total 
number of facilities (newspapers, radio stations, etc.) and to restrictions on the 
number of issues and participants which can gain access to any given facility 
or forum base. With respect to the problem posed by the latter limited forum 
situation see the letter of Erwin D. Canham, Editor of the Christian Science 
Monitor, in 38 A.B.A.J. 519 (1952), in connection with the selection of stories in 
the newspaper press. 





THE LIMITED FORUM 317 


all issues with which he may be related as a member of a 
relevant public. 

Forums acting in the aggregate, competing for the at- 
tention of a given individual who is usually a member of 
several publics, force so great a volume of material (es- 
pousal and discussion of issues) to his focus of attention 
that his assimilating capacity becomes overburdened. He 
therefore accepts or rejects, in whole or in part, the con- 
tent of many of these forums. If he restricts himself to 
a minimum of forums so as to simplify this process, he 
necessarily is unavailable to issues and participants of- 
fered on other forums which are addressed to publics of 
which he is a part.*** Thus, the selection process operates 


from the receiving end as well as the sending end of the 
forum. 

Selection takes place throughout all phases of forum 
activity and hence, of opinion-making.** ‘The problem, 
however, is not one of avoiding selection; that would be 
impossible, either at the sending or receiving end. With 


respect to selection from the sending end or communica- 
tions source (with which the next part of this study is 
concerned), the task is one of placing selection upon the 
basis of criteria*’’ which will secure the optimum return 
in terms of gains in community objectives. It follows 
therefore that such criteria should be brought into the 
closest possible conformity with the basic purpose under- 
lying the free speech principle which is assumed of fun- 
damental importance in securing other societal values. 


194 This matter is briefly discussed by Weaver in THE MATHEMATICAL 
THEORY oF COMMUNICATION 116 (1949), wherein he describes Shannon’s math- 
ematical theory as being highly suggestive that error and confusion arise when 
too much is crowded over a channel or channels, that if the capacity of the 
audience becomes overcrowded, it is highly probable that this does not, so to 
speak, fill the audience up and then merely waste the remainder by spilling 
over, but that more likely, if the capacity of the audience is overcrowded, in- 
escapable error and confusion is forced upon it. 

195 The significance of this phenomenon on the national decision-making 
level is emphasized by Walter Lippmann in Washington Post, Feb. 2, 1953, p. 7, 
col. 1 

196 A subsequent article on the characteristics of a “Free Forum” model 
will undertake to develop such criteria. 





THE FRENCH CODE OF MILITARY JUSTICE: 
A COMPARISON WITH THE UNIFORM 
CODE OF MILITARY JUSTICE 


JAMES K. GAYNOR* 


Although comparative studies have been made in many 
fields of law, very little attention heretofore has been 
given a comparison of the military codes of the world. 
Perhaps a practical reason is that many feel it is difficult 
to visualize a situation in which the military forces of one 
country would be required to apply the military code of 
another in the administration of justice. This has been 
true in the past even though the forces of a number of na- 
tions served under single military commanders in each of 
the world wars. However, with the trend of history mov- 
ing more and more toward an integration of military 
forces of many nations into single fighting units, one can- 
not be sure that independence in the administration of 
military justice, by each nation for its own forces, always 
will be practicable.* 

A comparison of the military laws of different coun- 
tries has other benefits which, although perhaps denomi- 
nated scholarly in nature, are far from useless. In solv- 
ing one’s own problems, knowledge of the experience of 
others frequently is of great value. Therefore, in evalu- 
ating the system of administering military justice which 
prevails in the United States, a comparison with systems 
employed by other nations of the world may be worth- 
while. 

* Lieutenant Colonel, Judge Advocate General’s Corps, U. S. Army; Exec- 
utive Secretary, Institute of Military Law; member of the Indiana bar. The 


views expressed herein are those of the author and do not reflect the opinions 
of the Secretary of Defense, the Secretary of the Army, or the Judge Advocate 
General of the Army. 

1It would appear that as a result of the Status of Forces Agreement entered 
into by the United States in 1951, there may be a number of cases in the fu- 
ture in which courts of one country will try military personnel of another. See 
An Agreement Regarding Status of Forces of Parties of the North Atlantic 
Treaty, ratified by the United States Senate (with reservations) July 15, 1953 
(Executive T, Senate, 82d Congress, 2d Session). Signatories to the agree- 
ment are Belgium, Canada, Denmark, France, Iceland, Italy, Luxembourg, the 
Netherlands, Norway, Portugal, the United Kingdom, and the United States. 
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For the common-law lawyer who wishes to acquire 
some familiarity with the civil-law system, a practice fre- 
quently followed is the selection of a typical civil-law 
country, and the making of a comparison of the common- 
law system with the legal system of such civil-law state. 
France, a typical civil-law state, frequently is chosen. 
For the purpose of the present comparison, France is 
chosen, and the discussion which follows is designed to 
compare the American system of administering military 
justice with that which is provided by the French mili- 
tary code. 

At the outset, it is pertinent to note that not a single 
English translation of the French military code has been 
found. Therefore, the study here reported has not been 
without difficulties.’ 


I 
HISTORICAL DEVELOPMENT OF THE CODES 


The system under which military justice is administered 
by the United States of America is directly derived from 
the English system. According to John Adams, who in 
1776 served as a member of the committee which pre- 
pared the Articles of War’ for the Continental Army, the 
British articles then in force were adopted totidem ver- 
bis.* Although the Articles of War of our Continental 
Army have undergone many changes through the years, 
culminating in the Uniform Code of Military Justice’ 
which became effective in 1951, the evolution and refine- 


2 Translations for the purpose of this discussion were made by Colonel Wil- 
liam J. Flynn, JAGC, U. S. Army, and Richard M. Furlaud, Esquire (First 
Lieutenant, JAGC, U. S. Army-Reserve). Considerable background material 
was obtained from studies made by judge advocate officers of the U. S. Army 
oe World War I; this material now is filed in the Archives of the United 

tates. 

3 To the reader unfamiliar with military terminology, it may be pertinent to 
note that the British for many years denominated the code of military justice, 
governing the Army, the “Articles of War.’ This practice was followed in the 
United States prior to the enactment of the Uniform Code of Military Justice. 

4 — oF JoHn Apams 68-69 (1851), (Autobiography, Monday, August 
19, 1776). 

564 Strat. 107 (1950) 50 U.S.C. 551 et seq.; hereinafter referred to, in foot- 
notes, as UCMJ. 
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ment of our Code have not entirely eradicated the influ- 
ence of early British military legislation. Several times 
prior to World War I, our Articles of War were com- 
pletely rewritten, but the substance, in a great many re- 
spects, has remained. 

The French military code, however, is of somewhat 
later origin. The revolutionary period of France brought 
sweeping changes in the existing legal structure, and 
among the changes was the establishment, by legislation 
of 1796 and 1797, of conseils de guerre substantially as 
they continued to exist into the Twentieth Century. 
Changes were made by Napoleon in 1806 which were de- 
signed to strengthen military discipline, and legislative 
commissions were appointed upon seven different occa- 
sions between 1814 and 1829 to revise the then-existing 
code of military law. The commissions’ work, however, 
resulted in but minor changes. It was not until 1857 that 
a comprehensive military code was enacted,’ which pro- 
vided for consetls de guerre and conseils de revision. 


This code was in effect through the World War I period. 
The present Code de justice militaire pour l’armee de 
terre’ was enacted March 9, 1928, and was modified on 
March 4, 1932.° 


II 
PERSONS SUBJECT TO THE MILITARY CODE 


The French military code provides that tribunaux mili- 
taires® shall have jurisdiction over military personnel, 
both actual and those with assimilated rank; those serv- 
ing with the forces in the field (the terminology used, 
translated, states “with the flag” in one case, and those “on 
subsistence” in another); and prisoners of war.’° This 

6 Angell, The French System of Military Law, 15 Inv. L. Rev. 545 (1921). 

7 Translated “Code of Military Justice for the Land Army.” 

8 Published in pamphlet form by Charles-Lavauzelle & Co., Paris (1950) ; 
available in the Library of Congress of the United States. 

® Translated “Military tribunals.” 


10 Code de justice militaire pour Varmee de terre (hereinafter referred to, 
in footnotes, as French CJM), art. 3. 
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provision is similar to that which is found in Article 2 
of the Uniform Code of Military Justice, which enumer- 
ates those over whom a court-martial shall have jurisdic- 
tion, and includes prisoners of war (subsection 9) and, in 
time of war, “all persons serving with or accompanying 
an armed force in the field” (subsection 10).” 

The French code provides that military personnel may 
be tried by the military tribunal for offenses committed in 
the service, or on a military establishment, or involving 
the external security of the state. In time of war, a 
French military tribunal may try any person, military or 
civilian, in an active theater of operations, except that 
a person under eighteen years of age cannot be tried by 
the military court unless he is in the military service, and 
residents of enemy or occupied territory cannot be tried 
by the military tribunal unless they are prisoners of war,” 
or are involved in criminal offenses in conjunction with 
French soldiers. 

The French soldier who commits a purely military of- 
fense, such as insubordination or desertion, will be tried 
by the military tribunal, whether the offense is committed 
in time of war or peace. But if he is charged in time of 
peace with an offense which is not purely military in char- 
acter, such as murder or robbery, the prohibitory statute 
is found in the civil code” rather than in the military 
code, and if the offense is committed in France or in over- 
seas French territory where local French courts are avail- 
able, the accused will be tried by a civilian tribunal. 

The Uniform Code of Military Justice, in contrast, 
specifically includes the offenses which generally are 
looked upon as felonies in non-military jurisdictions,” 
and if one who is subject to the Uniform Code is charged 
with such an offense, he may be tried by court-martial, 
whether in time of war or peace. There is a provision of 

1150 U.S. Code 552. 

= — CJM, art. 2. 

14 See UCM], art. 118 et seq. 
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the Uniform Code which permits the delivery of offend- 
ers to non-military authorities under such regulations as 
the Secretary of the service may prescribe,” but this pro- 
vision does not limit the jurisdiction of a court-martial.” 


III 
OFFENSES AND PRESCRIBED PUNISHMENT 


The French code describes a number of strictly military 
offenses and, for the most part, counterparts are found in 
our Uniform Code of Military Justice and in the military 
codes of other nations. For example, one or more sec- 
tions of the French code are devoted to insubordination,” 
desertion,” mutiny,” sleeping on post by a sentry,” and 
running away from the enemy.” 

The French code includes specific provisions as to cer- 
tain offenses which, under American military law, would 
be punishable by court-martial, but which are not spelled 
out in our Uniform Code of Military Justice. One of 
these is voluntary mutilation,” which would be punish- 
able under our “general article” of the Uniform Code, 
that is, Article 134, which proscribes “all disorders and 
neglects to the prejudice of good order and discipline.” 
Another such provision of the French code is insulting 
an inferior without provocation,” and still another is 
abuse of authority. Either of these latter offenses also 
would be punishable by our forces under the general 
article, or perhaps in the case of an officer as “conduct un- 
becoming an officer and a gentleman” under Article 133. 


15 UCM], art. 14. 

16 For cases of conflict, in the United States, between the civil and the 
military authorities concerning the right to try one subject to military law, 
see Franklin y. United States, 216 U.S. 559 (1910); Caldwell v. Parker, 252 
U.S. 376 (1920); and cases cited on pp. 938-941 of Military Jurisprudence 
(Lawyers Co-operative Publishing Co., 1951). 

17 French CJM, art. 205. 

18 French CJM, art. 194 et seq. 

19 French CJM, art. 204. 

20 French CJM, art. 228. 

21 French CJM, art. 229. 

22 French CJM, art. 231. 

23 French CJM, art. 213. 

24 French CJM, art. 214. 
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The well-known differentiation between absence with- 
out leave and desertion, found in the Uniform Code of 
Military Justice*® and in our earlier Articles of War,” 
has its counterpart in French military law, although the 
terminology “absence without leave” is not found in the 
French code. Whereas a significant factor in distin- 
guishing these offenses, in our Code, is the intent to re- 
main permanently absent in a charge of desertion (al- 
though the offense also may result from an intent to avoid 
hazardous duty) ,” the French find the graver offense, de- 
sertion, from the length of the absence. The French sol- 
dier who is absent more than six days, or who overstays 
his leave more than fifteen days, may be charged with 
desertion,” except that the soldier with less than three 
months of service will not be classed as a deserter until 
he has been absent a month or more.” Our numerous 
court-martial cases in which soldiers have been convicted 
only of absence without leave, even after absence of sev- 
eral months,” attest the fact that the American soldier 
who is careless with his government’s time is in a far more 
favorable position than his French neighbor, when the 
time arrives that he must face trial for his dereliction. 

The French military code specifically includes trea- 
son” and espionage” as offenses. Either of these would 
be punishable under Article 104 of the Uniform Code of 
Military Justice, which is entitled “aiding the enemy,” 
yet both of these offenses usually are considered in our 
law as civilian crimes. Our traditional view was ex- 
pressed by Colonel Winthrop,” who said, “Treason as 

25 Cf. UCM], arts. 85-86. 

26 Cf. Articles of War 58 and 61 (10 U.S. Code 1530 and 1533). 

27 UCM], art. 85. 

28 French CJM, art. 194. 


29 [bid. 


30 One ef many examples is United States v. Jackson, 2 CMR 96 (USCMA, 
1952), in which the accused was absent more than two months and was charged 
only with absence without leave. 


31 French CJM, art. 235. 
82 French CJM, art. 237. 
33 WINTHROP, MiLitary LAW AND PRECEDENTS 629 (2d ed., repr. 1920). 


5 
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such is not an offense properly cognizable by a court- 
martial.” 

The Uniform Code of Military Justice devotes more 
than a dozen articles to such offenses as murder,” rape,” 
robbery,” sodomy,” assault,** and the like. The French 
soldier who commits any of these offenses, in time of 
peace, is tried by a civilian court; in time of war, when 
trial by a military court would be authorized and expe- 
dient, the court would have to look to the Code Penal * 
for the prohibitory statute. 

The French code provides that punishment for crime, in 
general, shall be as provided by article 7 and 8 of the Code 
Penal.” ‘The military code sets forth a maximum and in 
most cases a minimum sentence for conviction of specified 
military offenses; the essential difference, from our Code, 
is that the latter sets a maximum in general terms, is sup- 
plemented by a Table of Maximum Punishments,“ and 
except in two instances does not provide minimum pun- 
ishment.” 

French law provides that the military offender may 
suffer loss of grade as an accessory to punishment specified 
by the Code Penal.“ However, loss of grade does not 
automatically become a part of the sentence; this must 
be specified by the court, if it is to be applicable. Fur- 
thermore, loss of grade may or may not mean the loss of 
right to pension or retirement pay. The code uses desti- 
tution as an all-inclusive term which results in both loss 
of grade and loss of pension or retirement pay.“ 

An example of a period of confinement specified by the 

34 UCMJ, art. 118. 

35 UCMJ, art. 120. 

36 UCMJ, art. 122. 

3? UCMJ, art. 125. 

38 UCMJ, art. 128. 

39 French CJM, art. 192. 

40 Ibid. 

41 See MANUAL For Courts-MartiAL, Unitep States 1951, 219-228 for the 
Table of Maximum Punishments. 

42 UCMJ, art. 106 (spies) and art. 118 (premeditated murder). 


43 French CJM, art. 192. 
44 French CJM, art. 171. 
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French Code is that provided for a conviction of deser- 
tion. For peace-time desertion within France, the punish- 
ment is not less than three months nor more than six years 
of confinement; but if the accused absents himself with 
military equipment, or if he is a second offender, the min- 
imum sentence is a year of confinement.“ 

A conviction by French court-martial results in a judg- 
ment for the costs of the action, to be assessed against the 
accused; a requirement that things wrongfully taken by 
the accused, in committing the offense, shall be seized; 
and a right of restitution to the state or to the owners of 
property taken by the convicted.” 


IV 


NON-JUDICIAL PUNISHMENT 


That which is termed “non-judicial punishment” by the 
Uniform Code of Military Justice—known in the par- 


lance, by our soldiers, as “company punishment”—has its 
French counterpart, but the French authorize the local 
commander considerably more power than that which is 
given by our Code. Article 15 of the Uniform Code of 
Military Justice limits non-judicial punishment to the 
withholding of privileges, restriction to a specified area, 
reduction to a lower grade in the case of enlisted person- 
nel, and a forfeiture of pay up to fifty per cent for a month 
in the case of an officer, but in no case (except for the re- 
duction in grade, and the pay forfeiture of an officer) can 
the non-judicial punishment exceed two consecutive weeks 
in duration. The French, in contrast, permit a unit com- 
mander to impose confinement of fifteen days, and higher 
commanders may impose longer periods of confinement, 
so that a division commander may impose a maximum of 
sixty days without the resort to a trial by a judicial body. 


45 French CJM, art. 194. 
46 French CJM, art. 8. 
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V 
PRE-TRIAL PROCEDURE 


The trial by a French military court is preceded by an 
extensive pre-trial investigation,” providing safeguards 
somewhat similar to those specified in our Uniform Code 
of Military Justice** and by the Articles of War*® which 
our Uniform Code replaced. There is a marked differ- 
ence in the theory of our pre-trial investigation and that 
of the French, however, and to understand this, one must 
consider the fundamental procedural difference between 
the common-law system of trial and the procedure under 
the civil codes which are in effect in most of the European 
countries as well as other countries of the world. 

Our pre-trial investigation serves the same purpose as 
does an inquiry by a grand jury in our non-military courts, 
although the investigation which precedes our military 
trial provides more rights for the accused than does the 
inquiry by a grand jury.” Nevertheless, evidence ob- 
tained in our pre-trial investigation cannot be presented 
to the trial court unless it fulfills the requirements of the 
ruels of evidence which are similar in both our military 
and civilian courts. —The American court-martial knows 
only that there has been a pre-trial investigation; it does 
not learn the contents of the pre-trial statements of the 
witnesses unless, for some unusual reason, they can be pre- 
sented as evidence. The witnesses who testified at the pre- 
trial investigation must appear before the court and relate 
their testimony, if information possessed by them is to be 
considered as evidence. 

The French pre-trial investigation is of a different 
nature; it results in the beginning of the dossier or file 
which finally is presented to the court, and the French 

47 See French CJM, art. 23 et seq. 

48 UCMYJ, art. 32. 

49 Article of War 46(b). 

50 For example, right to be informed of charges, right to be represented by 


counsel at the investigation, opportunity to cross-examine and to present wit- 
nesses on behalf of the accused (UCMJ, art. 32). 
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court reads and considers the entire file. The French 
trial court, either military or civilian, is not bound by 
strict rules of evidence such as those to which we are ac- 
customed; the court may consider anything which it be- 
lieves is of probative value, and such weight may be given 
as the circumstances indicate is merited. 

Thus the French pre-trial investigation may be viewed 
almost as a part of the trial itself, although of course it is 
designed to prevent bringing to trial an accused when it 
is found that there are not grounds for reasonably believ- 
ing that the accused is guilty. 

The French counterpart of our pre-trial investigating 
officer is the judge of instruction,“ who questions the 
accused * and gives all orders in connection with the 
investigation. 


VI 
THE TRIAL COURT 


It is proved by the Uniform Code of Military Justice, 
and long has been provided by our military law, that 
courts-martial are of three types, summary, special, and 
general, depending upon the nature of the offense, with 
summary and special courts limited as to the amount of 
punishment which may be adjudged.” The French, 
however, have but one type of military trial court, the 
tribunal militaire. 

The French code provides that le tribunal militaire 
permanent,” the trial court, shall consist of a civil magis- 
trate as president, and six military judges.” The presid- 
ing officer of the court is a civilian judge, but not neces- 
sarily the chief judge, of the regional civilian court of 
that geographical area. 


51 Le juge d instruction. 

52 L’inculpe. 

53 UCM], art. 16 et seq. 

54 French CJM, art. 1. 

55 Translated “the permanent military tribunal.” 
56 French CJM, art. 10. 
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France is divided into military regions, and a perma- 
nent military tribunal sits for each region. The soldier 
who is accused of a military offense, in time of peace, 
will be tried by the regional court, rather than by a court 
appointed by a military commander. The American 
concept is different; the court is appointed by the mili- 
tary commander, whether the offense is committed in 
time of peace or in war, although authority to appoint 
a general court-martial is limited to division and higher 
commanders, and in some cases to the commanders of 
the larger military installations and of separate large 
military units. In time of war, the French concept for 
military courts in areas where the regional system cannot 
function is somewhat similar to ours; the court is ap- 
pointed by the division commander. 

The composition of the French military tribunal is 
provided, in detail, in the code.” For the trial of enlisted 
personnel, the military judges shall be a colonel or lieu- 
tenant-colonel, a battalion commander or major, a cap- 
tain, a lieutenant, a second lieutenant, and a non-commis- 
sioned officer above the grade of corporal. For the trial 
of officers, the composition of the court is modified ac- 
cording to the grade of the accused, so that two members 
of the court are of the same grade as the accused, and 
other members are of higher grade. Of course this is not 
possible if the accused has the grade of marshal of France, 
but there is a provision of the code for such a case. 

Our Uniform Code of Military Justice provides that a 
general court-marital shall consist of a law officer and 
any number of officers or enlisted persons not less than 
five; that the law officer shall not consult with members 
of the court, except in the presence of the accused and 
counsel, which creates a relationship similar to that of 
our judge and jury; and that when the accused is an 
enlisted person, other enlisted persons (at least one-third 


57 [bid. 
58 UCMJ, art. 26. 
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of the court to be so constituted) may serve upon the 
court at the request of the accused.” 


VII 
TRIAL PROCEDURE 


The French counterpart of our trial counsel, or prose- 
cuting attorney of the court-martial trial, is Je commis- 
saire du goveurnement, who is charged with the conduct 
of the trial,” just as the trial judge advocate traditionally 
was so charged” (but his present counterpart, the trial 
counsel, is to a lesser extent) under the American system 
of military justice.” 

At least three days prior to the trial, the commissioner 
(to use a loose translation for the designation of the 
French military prosecutor) must serve the accused with 
des mises en accusation (the charge), the text of the 
applicable law, and a list of the witnesses who are to ap- 
pear for the government. He must inform the accused, 
under penalty of the entire proceedings being nullified, 
that counsel will be provided if the accused has not al- 
ready obtained an attorney. 

The accused must inform the commissioner of the 
names of the witnesses whom he desires, and the commis- 
sioner must subpoena such witnesses. Either military 
personnel or the local police may be used by the commis- 
sioner for such process serving. It is provided, as a safe- 
guard for the accused, that the defense may even request 
the commissioner, during the trial, to subpoena additional 
witnesses. 

Ordinarily, the American trial counsel, like his French 
counterpart, must call witnesses upon the accused’s re- 

5° UCMJ, art. 25(c) (1). 

6° French CJM, art. 69. 

61 WINTHROP, op. cit. supra note 33, at 193-4. 

62 See MANUAL FoR Courts-MartTIAL, Unitep States 1951 { 44, for the 
duties of the trial counsel (known as the trial judge advocate under the 


Articles of War, and at one time simply termed the “judge advocate”). 
63 French CJM, art. 68. 
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quest.“ Service of the charges upon the American ac- 
cused, however, must be made at least five days prior to 
the trial, in time of peace, before a general court-martial 
(or at least three days prior to the trial before a special 
court-martial). 

The French military trial must be open to the public 
unless the court deems this dangerous for good order or 
in the interest of public morals, but the judgment always 
must be pronounced in public. Our code places a differ- 
ent emphasis: the proceedings, other than deliberations 
of the court upon the findings and sentence, shall be in 
the presence of the accused and his counsel.” 

Present at the French trial is the greffier or recorder; 
he does not make a verbatim transcript of the testimony, 
as does the reporter of our general court-martial, but re- 
cords only that which he is told to record by the presiding 
officer of the court. 

The actual conduct of the trial is by the inquistiorial 
method, which is used by most civil law jurisdictions, 
rather than by the accusatorial method with which we are 
familiar. Our trial, either military or civilian, consists 
of the prosecution presenting witnesses who are ques- 
tioned and are subject to cross-examination by the de- 
fense, and by the prosecution presenting such documen- 
tary evidence as fulfills the requirements of our strict evi- 
dentiary rules; unless the prosecution can establish the 
commission of the offense, by such evidence, there is no 
need for the defense to present any evidence whatever, 
and if the prosecution does establish a prima facie case, 
the defense then may present witnesses to disprove the 
facts which apparently have been established. 

Entirely different procedure is followed in the French 
trial. The president of the court is vested with discretion 
in controlling arguments of counsel and in discovering 


64 MANUAL For Courts-MartiaL, Unitep States 1951 § 115. 
65 UCM], art. 39. 
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the truth; he may call witnesses or request the produc- 
tion of documents; and he may take any other steps which 
he deems necessary in discovering the truth. The first 
witness who appears is the accused, and he is questioned 
by the court concerning the fait (the act constituting the 
alleged offense). The accused is not clothed with a Con- 
stitutional guarantee that he may not be required to pre- 
sent incriminating evidence. Of course the accused may 
remain silent, but this may result in an inference against 
him. The sequence of interrogation of the accused is 
provided by Article 90 of the French code; he first is 
asked whether he is guilty or not, then whether there 
were aggravating circumstances, and whether there were 
excusable circumstances. After the questioning of the 
accused, he and his counsel “are heard.” The commis- 
sioner does not reply unless the president of the court 
considers such to be appropriate, but in every case the 
accused and his defender have the right to be heard last.” 

The French code provides that if the accused misbe- 
haves in court, he may be removed and the trial may con- 
tinue in his absence; furthermore, he may be given an 
additional sentence of not exceeding two years for such 
misbehavior.” 

If the accused is under eighteen years of age, the pres- 
ident of the French court asks the court whether the 
accused is to be treated as a penal offender; under a 1945 
amendment to Article 90 of the code, the court may take 
into consideration the age of an accused who is under 
eighteen years of age. At least five of the judges must 
concur, if the court is to disregard the age of a person 
under eighteen. 

Deliberations of the French court, as to the findings, 
are in secret, just as they are under our code.” Further- 
more, the French court must not be separated, after it 


66 French CJM, art. 82. 
67 French CJM, art. 87. 
68 French CJM, art. 77. 
69 French CJM, art. 39. 
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retires to deliberate, until judgment is rendered. The 
French code provides that neither the commissioner nor 
the recorder shall be present during such deliberations, 
but unlike our procedure, the French court may view, 
during the deliberations, any of the evidence which has 
been presented.” 


VIII 
THE FINDINGS AND SENTENCE 


After the court completes its secret deliberations, 
there is an immediate announcement if there is an ac- 
quittal,” and the French court gives the accused an op- 
portunity to present matters in mitigation if there is a 
conviction ;” this procedure is similar to that which pre- 
vails under our code, which provides that the accused 
may present testimony in mitigation before the court re- 
tires to deliberate upon the sentence.” 

In fixing the punishment, each judge of the French 
court must state his view, beginning with the lowest in 
rank; in the case of a disagreement, the punishment most 
favorable to the accused is adjudged. If the accused is 
convicted of several offenses, the sentence may include 
only punishment for the offense which has the most severe 
punishment.* The court determines whether the sen- 
tence shall be suspended or ordered into execution. After 
the trial, where a sentence has been suspended, the right 
to revoke the suspension belongs to the authority from 
which it emanated,” which apparently means the regional 
court or the convening authority of a court operating 
under field conditions. 


70 French CJM, art. 89. 

71 French CJM, art. 93. 

72 French CJM, art. 91. 

73 MANUAL For Courts-MartTIAL, UNnitTED States 1951 § 75. 
74 French CJM, art. 92. 

75 Ibid. 
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IX 
APPELLATE PROCEDURE 


The French military code provides” that the condi- 
tions of appeal shall be as specified in the Code d’instruc- 
tion criminelle. ‘There are two appellate stages, after 
a military conviction, beyond the actual trial; one may 
appeal to the tribunal militaire de cassation™ and to the 
Cour de cassation.” 

Under our Uniform Code of Military Justice, there 
is a review by a board of review, which is an automatic 
appeal in the more serious cases, and if the conviction is 
affirmed, the accused may petition the United States 
Court of Military Appeals. Under our law, action by the 
board of review (an intermediate appellate tribunal which 
consists of at least three qualified attorneys in Wash- 
ington) is mandatory after any conviction which results 
in a sentence to a punitive discharge or a year or more of 
confinement; review by our Court of Military Appeals 
is mandatory if a death sentence is involved, or if the 
accused is a general officer or one of equivalent grade.” 
The French, however, do not have automatic appeal from 
the judgment of the trial court. If the French soldier 
wishes to appeal, he must express his intention, to the 
recorder, within three days after the day that he receives 
notice of the trial court’s findings.” 

The French court of military appeal is a mixed tribu- 
nal; some of the judges are civilians. The American 
board of review may include civilian lawyers, but usually 
includes only military officers who are members of the 


76 French CJM, art. 100. 

77 Translated “Code of Criminal Instruction.” 
78 Translated “Court of Military Appeal.” 

79 Translated “Court of Appeal.” 

80 UCM], art. 66. 

81 UCMJ, art. 67. 

82 French CJM, art. 100. 
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bar; our Navy, however, initially assigned one civilian 
attorney to each of its boards of review. 

The French soldier who has been convicted and whose 
conviction has been affirmed by the court of military ap- 
peal may further appeal to the Cour de cassation (Court 
of Appeal), the civilian tribunal which is comparable to 
the Supreme Court of the United States. Our law does 
not provide for an appeal to the Supreme Court from a 
decision of the United States Court of Military Appeals. 


xX 
EXECUTION OF THE SENTENCE 


The sentence of a French military court, like that of an 
American court-martial, cannot be ordered into execution 
until the completion of any appeal which is taken. The 
French appear firmly to believe in speedy justice, how- 
ever, and if no appeal is taken, the judgment must be 
ordered into execution within twenty-four hours after the 
expiration of the three-day period.” If the convicted 
appeals and his appeal is denied, then judgment is or- 
dered into execution within twenty-four hours of the time 
that information of such denial is received.** A longer 
period is provided, however, in the case of a death sen- 
tence.” 


XI 
CONCLUSION 


In viewing the comparison which has been made, it is 
found that there are some striking differences in the ad- 
ministration of military justice in France and the United 
States, and there are similarities. Provisions of the two 
codes relating to those who are subject to trial by court- 
martial, the offenses which are punishable under military 





83 French CJM, art. 109. 
84 French CJM, art. 110. 
85 French CJM, art. 111. 
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law, and of the safeguards afforded the accused by a thor- 
ough pre-trial investigation, are examples of similarities 
in the two codes; in these respects, there are no differ- 
ences of major significance. 

Probably the greatest difference, to the casual observer, 
is in the conduct of the trial itself. The French accused is 
not afforded a right against self-incrimination, and al- 
though he and his counsel may be “heard,” the right of 
cross-examination which we value so highly is not a mat- 
ter of right in France. However, the absence of these 
rights is not a matter of great concern to the French sol- 
dier, because his trial by a military tribunal is conducted 
substantially in the same manner as would be the case in a 
criminal trial in a civilian court. 

It would appear that the French have two rather dis- 
tinct methods of military trial. In time of peace, the 
civilian influence is very great, with a civilian judge 
serving as presiding officer of the court. In time of war, 
or for trials outside of France in most cases, the adminis- 
tration of military justice appears to be entirely in the 
hands of the military, at least at the trial level. We 
Americans have no such division of procedural methods; 
our trial by court-martial is similar in nature, whether in 
time of peace or in war. 

The extent to which the French commander may ad- 
minister non-judicial punishment is worthy of note. Cer- 
tainly he is given far more power in this respect than is 
given his counterpart in the American military estab- 
lishment. 

The French have no counterpart of our “automatic 
appeal,” which requires that all serious cases be reviewed 
by an appellate tribunal at Department level, and that 
one may petition—with counsel provided, gratis—for a 
review by the United States Court of Military Appeals. 
The convicted French soldier may appeal, first to a 
mixed military and civilian tribunal, then to the high- 
est court in the land, but the intention to appeal must 
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be filed by the convicted French soldier within so short 
a time that this would appear to deter many who, for 
real or fancied reasons, might wish to appeal if given a 
longer period in which to choose such a course of action. 

The basic requirement of any successful system of crim- 
inal justice is that it results in the conviction of the guilty 
and acquittal of the innocent; it also is desirable that it 
provide speedy action in its administration. It cannot be 
doubted that the French system excels our method in the 
latter respect; the determination of which system better 
fulfills the former requirement is one which would re- 
main subject to attack even after the accomplishment of 
a far more detailed study than here is practicable. 
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EDITORIAL NOTE 


INTERFERENCE LAW: ABANDONMENT, SUPPRESSION, 
AND CONCEALMENT 


The Patent Act of 1952 for the first time in the history of the patent 
law has asserted in statutory language the doctrine of abandonment, 
suppression or concealment of the invention’ although this doctrine 
has been active in interference law for more than a half century. The 
statute does no more than set forth the doctrine in general terms.’ 
The purpose of this article is to explore the doctrine as it has been 
applied by the Patent Office and the reviewing courts to determine 
* the legislative intent as to its meaning in interference law. The doc- 
trine as applied to infringement actions has been thoroughly discussed 
in another paper.® 

Mason v. Hepburn* is the leading case in the field of abandonment, 
suppression, and concealment. In determining the applicability of the 
doctrine, the reviewing courts have almost without exception com- 
pared the facts of the case under consideration with those of Mason v. 
Hepburn. In that case, Mason, an employee of the Winchester Re- 
peating Arms Company, invented a novel gun clip. The court found 
an actual reduction to practice by Mason in 1887, after which the clip 
was stored with other equipment in a company model room. Only 
one or two other employees saw the invention, and the clip, apparently 
forgotten, remained in the model room. There was no attempt to be- 
gin manufacture of the invention, and it remained secluded from pub- 
lic view. In the meantime, Hepburn, independently and without 
knowledge of Mason’s work, developed a similar clip and in good 
faith, believing himself to be the first inventor, secured a patent in 
1894. Seeing the publication of Hepburn’s patent in the Official Ga- 
zette, Mason recalled his invention of 1887 and promptly filed a patent 
application. An interference was duly declared. The Commissioner 
of Patents ruled that there was insufficient evidence to support a find- 
ing of actual reduction to practice by Mason, and priority of invention 
was awarded to Hepburn. Upon appeal, the Court of Appeals for 
the District of Columbia held that Mason had reduced the invention 


266 Strat. 797 (1952); 35 U.S.C.A. §102(g) (Supp. 1952). 

2“A person shall be entitled to a patent unless before applicant’s invention 
thereof the invention was made in this country by another who had not aban- 
doned, suppressed, or concealed it.” Ibid. 


8 O’Brien, Mason vs. Hepburn, A Critical Review, 18 Jour. Pat. Orr. Soc’y. 
257 and 339 (1936). 


#13 App. D.C. 86, 1898 C.D. 510 (1898). 
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to practice in 1887, but, having no acceptable excuse for his delay in 
filing his patent application, had forfeited his right to a patent to an 
inventor junior as to the time of invention. 

The court reasoned that the spirit and policy of the patent laws and 
the balance in equity is in favor of one who in good faith expends his 
time, labor, and money in discovering, perfecting, and patenting his 
invention to give to the public the benefit of the knowledge of his in- 
vention as against one who by indifference, supineness, or willful act 
has given nothing to the public. 

Some years prior to the Mason v. Hepburn decision, the Supreme 
Court in an infringement case*® had enunciated the policy applied by 
the Court of Appeals. In holding the interests of the public and the 
inventor who first gives the invention to the public paramount to the 
interest of the first inventor who withholds his invention from the pub- 
lic, the Court said: 


The true policy and ends of the patent laws enacted under this 
Government are disclosed in that article of the Constitution, the 
source of all laws, viz., ‘to promote the progress of science and 
the useful arts,’ contemplating and necessarily implying their ex- 
tension and increasing adaptation to the uses of society... . 
By correct induction from these truths it follows that the inventor 
who, designedly, and with the view of applying it indefinitely and 
for his own profit, withholds his invention from the public, comes 
not within the policy or objects of the Constitution or acts by 
Congress. He does not promote and, if aided by his design, 
would impede the progress of science and the useful arts; and 
with very bad grace could he apply for favor or protection to 
that society which, if he had not injured, he certainly had neither 
benefited nor intended to benefit. Hence, if during such a conceal- 
ment an invention similar to or identical with his own should be 
made or patented or brought into use without a patent, the latter 
could not be inhibited nor restricted upon proof of its identity 
with a machine previously invented and withheld and concealed 
by the inventor from the public.® 


In reality, the public has no direct interest in a contest of monopoly 
between two inventors whose rights have not vested in the public by 
public use, sale, etc., since it is essentially indifferent as to which in- 
ventor secures the patent rights. The doctrine of abandonment, sup- 
pression, and concealment, however, appears to be based on the broad 
Constitutional ground that one who withholds his invention from the 
public does not “promote the progress of science and useful arts,”’ 
and as against one who diligently acts to give his invention to the 


5 Kendall vy. Winsor, 21 How. 322 (U.S. 1858). 
6 Id. at 328. 
7U. S. Const., Art. 1, §8, clause 8. 
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public, the former is deemed to have forfeited his rights. Other cases 
have reached the same result as that in Mason v. Hepburn by apply- 
ing the doctrine of estoppel,*® a doctrine akin to estoppel, or laches’ 
against the inventor who has abandoned, suppressed, or concealed his 
invention. The apparent conflict is resolved when it is realized that 
estoppel is the result of acts of abandonment, suppression, or conceal- 
ment, and is so used in the remainder of this article. 

The doctrine of abandonment, suppression, and concealment has 
been applied when the following conditions are present: 


1. An actual reduction to practice by the inventor against 
whom the doctrine is to be invoked. 

2. An unreasonable and unexplained period of inactivity after 
the reduction to practice from which to infer an intent to conceal 
or abandon the invention, or a deliberate, intentional suppression 
or concealment of the invention. 

3. Entry into the field by a subsequent inventor who has made 
the invention in good faith, believing himself to be the first in- 
ventor. 

4. A spurring into renewed activity of the first inventor upon 
receipt of knowledge of the rival inventor’s entry into the field.” 


A 
MEANINGS OF THE TERMS 


Since the Congress has adopted the words, “abandoned, suppressed, 
or concealed” without defining them, a consideration of their meanings 
as established in the prior case law is necessary. It should be noted 
that the Patent Act of 1952 provides in section 102(c) that “A person 
shall be entitled to a patent unless he has abandoned the invention””** 
and in section 102(g) that a second inventor is not entitled to a patent 
unless a prior inventor has abandoned, suppressed or concealed the 
invention.’* It must be concluded that the word “abandoned” in sec- 
tion 102(g) has a different meaning than that in section 102(c) be- 
cause Congress presumably would not have included the same pro- 
vision twice. It thus appears that the codifiers followed the term- 
inology of the existing case law, abandonment to the public being 
meant in section 102(c) and abandonment to another inventor in the 
latter section.’ 

a v. Hayman, 18 C.C.P.A. (Patents) 848, 46 F.2d 188, 8 U.S.P.Q. 188 
Consolidated Fruit-Jar Co. v. Wright, 94 U.S. 92 (1876). 

10 Lederer v. Walker, 39 App. D.C. 122, 1912 C.D. 560 (1912). 

(194s also, Rivisf AND CaksAR, INTERFERENCE Law AND Practice, §798 

12 66 Start. 797 (1952); 35 U.S.C.A. §102(c) (Supp. 1952). 


13 See note 2 supra. 
14 See WALKER ON Patents, Detier’s Ep., Chap. VI (1937). 
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While the terms “suppression” and “concealment” are self-explan- 
atory, the meaning of the term “abandonment” is uncertain even today. 
It is clear that abandonment in section 102(g) is not used in the sense 
that the inventor has abandoned the invention to the public. In Mason 
v. Hepburn, the court stated that nothing had been given or abandoned 
to the public by Mason and further remarked : 


In some of the decisions the first inventor is regarded as having 
abandoned the field to other inventors, whilst in others he is held 
to have lost his right by sleeping too long upon it. 

Strictly speaking, abandonment after the completion of the in- 
ventive act applies in a case where the right of the public to the 
use is involved and not in one where the contention is between 
rival claimants of the monopoly.*® 


In an early case,** cited in Mason v. Hepburn, the Commissioner of 
Patents defined abandonment by the first inventor as a cessation of all 
efforts to furnish the invention for public use after actual reduction to 
practice, either deliberately or by merely setting the invention aside 
with no intention to resume use of it. The Commissioner stated that 
the issue of abandonment is not determined by the state of mind of 
the inventor, but by his acts, and an intention to give the invention 
to the public at a future time, without corresponding acts or words, 
is of no consequence. Yet in Mason v. Hepburn, where Mason had 
put the invention aside, apparently forgotten until the issuance of 
Hepburn’s patent, the court chose to define Mason’s conduct as a 
deliberate or negligent concealment and had some misgivings about 
using the term, “abandonment,” as indicated by the language quoted 
above. In general, the tribunals have exhibited the same reticence as 
the court in Mason v. Hepburn as to the use of “abandonment,” pre- 
sumably because of the likelihood of confusion with abandonment to 
the public. The term, “negligent concealment,” appears to be a good 
synonym for “abandonment,” but it has not been adopted in the de- 
cisions following Mason v. Hepburn. For instance, where an inven- 
tion was neglected and forgotten for fourteen years, and only brought 
to mind when a competitor marketed his product, the Court of Cus- 
toms and Patent Appeals in Miller v. Hayman" stated that the intent 
to conceal is inferred from the facts. The facts appear to show an 
abandonment of the invention to a second inventor, but the court chose 
to infer an intent to conceal from the long period of delay. This de- 
cision is not considered to have abolished abandonment as a means 

1513 App. D.C. 86, 96 (1898). 

16 Farmer v. Brush, 1880 C.D. 5, 17 O.G. 159 (Comm’r of Patents 1880). 
See also Mower v. Duell, Commissioner of Patents, 15 App. D.C. 144, 1899 


C.D. 395 (1899). 
17 See note 8 supra. 
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of forfeiting the patent rights to an invention, but is believed to be an 
alternative approach to avoid confusion with abandonment to the pub- 
lic. The court in Mason v. Hepburn found Mason’s withholding to 
have been either deliberate or negligent, the implication being that it 
was unnecessary to decide which description was applicable. The scope 
of the doctrine may have been narrowed in several later cases, how- 
ever, where the Court of Customs and Patent Appeals stressed the 
deliberate aspect rather than the negligent,’* a conclusion which does 
not appear to be warranted by the facts of the Mason case. 

Regardless of what terminology may be chosen, the Court of Cus- 
toms and Patent Appeals has emphasized that it will not make a more 
liberal application of the doctrine of Mason v. Hepburn on behalf of 
the second inventor than was made in that case.4* In Altorfer v. 
Haag,” where the first inventor delayed four years before filing his 
application, it was stated of the doctrine of equitable estoppel : 


. we recognize the danger that might flow from its loose ap- 
plication, and that, unless great caution is observed, it might be 
gradually extended until its application resulted in far greater 
inequities than it was designed to cure. Only where such gross 
inequities clearly threaten to defeat the spirit of the patent laws 
must it be given controlling effect. 

" . Conceding that Altorfer’s activities and delay, when con- 


sidered with the explanations offered, do not show such prompt- 
ness and diligence as the framer’s of the patent laws might hope 
for, and conceding that such delay has worked a hardship upon 
Haag . . . we do not think there are such inequities shown as 
to bar the first inventor in fact from being regarded as such for 
patent purposes.” 


B 
ELEMENTS NECESSARY TO INVOKE THE DoctRINE 
1. Actual Reduction to Practice by the First Inventor 


Unless there has been an actual reduction to practice by the first 
inventor, the doctrine of estoppel for abandonment, suppression, or 
concealment is not applicable to the issue of delay in filing an applica- 
tion. In such cases, the principle of diligence is applied.?* The prin- 


18 Nelson y. Lenning, 25 C.C.P.A. (Patents) 1119, 96 F.2d 508, 37 U.S.P.Q. 
615 ag t Altorfer v. Haag, 22 C.C.P.A. (Patents) 806, 74 F.2d 129, 24 
U.S.P.Q. 56 (1934) ; — v. Lacy, 17 C.C.P.A. (Patents) 943, 39 F.2d 
672, 5 U.S.P.Q. 86 (19 
on “on v. Olson, es C.C.P.A. (Patents) 946, 64 F.2d 694, 17 U.S.P.Q. 

2022 C.C.P.A. (Patents) 806, 74 F.2d 129, 24 U.S.P.Q. 56 (1934). 

2174 F.2d 129, 134, 135 (1934). 

22 Hackley, as Admx., v. Henemier, 48 App. D.C. 233, 1919 C.D. 182 (1918) ; 
Hubbard v. Berg, 40 App. D.C. 577, 1913 CD. 460 (1913). 
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ciple of diligence is also controlling when the second inventor entered 
the field after the first inventor conceived the idea but before the latter 
actually reduced it to practice.** The Court of Customs and Patent 
Appeals has consistently refused to apply the Mason v. Hepburn doc- 
trine where there was no actual reduction to practice by the party 
charged with abandonment, suppression, or concealment** because the 
law regards no invention as complete until there has been a reduction 
to practice, and until the invention is made, there can be no conceal- 
ment. In Bogoslowsky v. Huse,> the court declined to apply the 
Mason v. Hepburn doctrine against one who, having no actual reduc- 
tion to practice, had conceived an invention and had concealed and 
suppressed such conception : 


Appellant has cited no case of any court where the doctrine 
has been applied to the mere conception of an invention. On the 
contrary, in every case cited by appellant, and so far as we are 
aware, in every case decided by the courts where the doctrine has 


been applied, there has been a previous reduction to practice of 
the invention involved.?® 


2. Delay by the First Inventor in Giving the Invention to the Public 


The acts of the first inventor must be examined in the light of the 
circumstances to determine whether there has been an abandonment, 
suppression, or concealment. Abandonment in interference proceed- 
ings will not be presumed merely from failure to file an application 
seasonably or to commercialize the invention.*” There must be either 
an unreasonable period of delay between actual reduction to practice 
and acts directed toward giving the invention to the public from which 
the court can infer an intent to abandon or conceal or a showing of 
deliberate suppression and concealment.** Although the courts re- 
quire all of the elements of Mason v. Hepburn to be present before in- 
voking estoppel against the first inventor, the seven year delay in that 
case is not construed as setting a minimum period.”® A delay of one 


23 See RIVISE AND CAESAR, INTERFERENCE LAW AND Practice, §178 (1940). 

24 Taylor v. Swingle, 30 C.C.P.A. (Patents) 1219, 136 F.2d 914, 58 U.S.P.Q. 
468 (1943); Wirshing et al. v. Pine.et al., 28 C.C.P.A. (Patents) 1052, 118 
F.2d 916, 49 U.S.P.Q. 271 (1941). 

25 31 C.C.P.A. (Patents) 1034, 142 F.2d 75, 61 U.S.P.Q. 349 (1944). 

26 142 F.2d 75, 76. 

27 Rhinevault v. Pfiester, 20 C.C.P.A. (Patents) 1112, 65 F.2d 161, 17 
U.S.P.Q. 510 (1933); Nystrom et al. v. Manucuso, 20 C.C.P.A. (Patents) 
934, 64 F.2d 698, 17 U.S.P.Q. 280 (1933); Wietzel v. Lacy, 17 C.C.P.A. 
(Patents) 943, 39 F.2d 672, 5 U.S.P.Q. 86 (1930); Lederer v. Walker, 39 
App. D.C. 122, 1912 C.D. 560 (1912). 

28 Mason v. Hepburn, 13 App D.C. 86, 1898 C.D. 510 (1898); Lawrence 

v. Voight, 1909 C.D. 166, 147 OG. 235 (Comm’r of Patents 1909). 

"29 Seppman v. Roden, 18 C.C.P.A. (Patents) 831, 46 F.2d 186, 8 U.S.P.Q. 
17 (1931); Thomson v. Weston, 19 App. D.C. 373, 1902 C.D. 521 (1902). 





344 THE GEORGE WASHINGTON LAW REVIEW 


year has been held to be sufficient to estop the first inventor where 
the facts were strong enough to show an intent to conceal the inven- 
tion forever.*° Where the invention has been withheld for a long per- 
iod of time, the conclusion is strengthened that is has been wilfully 
and deliberately concealed.** 

An inventor may be excused for his delay in filing a patent applica- 
tion if he has done some act, other than filing the application, by which 
he has shown an intention to give the public the benefit of his inven- 
tion.** No intent to abandon, suppress, or conceal the invention is 
implied where the invention is exhibited to the public,®* even though 
its location may prevent close examination by the normal observer 
due to either its inaccessibility, e.g., a roofing shingle,** or to the na- 
ture of the invention, e.g., a lubricator on an elevator mechanism.** 
Use of the invention in a shop open to the public,** use of the inven- 
tion without an enjoinder to secrecy by a company whose plant is not 
open to the public,** or open and notorious tests and experimentation 
to determine the practicability of the invention** have been held to 
refute an allegation of abandonment, suppression, or concealment. 

Disclosure to the public is achieved by divulgence of the invention 
to one or more members of the public without enjoinder to secrecy.*® 
Where a complex invention is involved, the Commissioner of Patents 
has stated that the disclosure should be to one skilled in the art.*° The 


minimum number of persons to whom disclosure is necessary depends 
on the circumstances. The test applied is whether knowledge of the 
invention is sufficiently general to insure its preservation.*t In Mason 
v. Hepburn, disclosure of the invention to a few fellow employees, 
followed by the neglect of the invention for seven years, did not deter 
the court from a holding of suppression and concealment. But a dis- 
closure to only a few friends and fellow employees, with an injunction 


30 Howard v. Bowes, 31 App. D.C. 619, 1908 C.D. 547 (1908). 

31 See note 19 supra. 

32 Koch vy. Greibach, 25 C.C.P.A. (Patents) 1168, 96 F.2d 843, 37 U.S.P.Q. 
719 (1938); Gaisman v. Gillette, 36 App. D.C. 440, 1911 C.D. 319 (1911). 
an ‘ony v. Linton, 38 C.C.P.A. (Patents) 799, 186 F.2d 738, 88 U.S.P.Q. 
382 a 
a “na v. Honigbaum, 19 C.C.P.A. (Patents) 773, 54 F.2d 147, 11 U.S.P.Q. 

85 Givens v. Warren, 44 App. D.C. 10, 1915 C.D. 160 (1915). 

36 Frey v. Wagner, 24 C.C.P.A. (Patents) 823, 87 F.2d 212, 32 U.S.P.O. 
239 (1937); Zimmer v. Horton, 1908 C.D. 290, 137 O.G. 2219 (Comm’r of 
Patents 1907). 

37 Pyzel v. Black, 24 F.2d 281 (D.C. Cir. 1928). 

“8 Altorfer v. Haag, 22 C.C.P.A. (Patents) 806, 74 F.2d 129, 24 U.S.P.Q. 
56 (1934); Givens v. Warren, 44 App. D.C. 10, 1915 C.D. 160 (1915). 

39 Pyzel v. Black, 24 F.2d 281 (D.C. Cir. 1928); Aufiero v. Monnot, 46 
App. D.C. 297, 1917 C.D. 183 (1917). 

40 Baetz v. Kukkuck, 1912 C.D. 148, 178 O.G. 887 (Comm’r of Patents 1911). 

41 Doulett v. Muther, 277 Fed. 600 (D.C. Cir. 1922). 
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to secrecy limited to disclosure to other machine companies for fear 
of appropriation, was held to be reasonable under the circumstances.** 
In addition, the court in the latter case felt that the knowledge of the 
invention was sufficiently general to insure its preservation, although 
the same certainly might be said of the disclosure only to fellow em- 
ployees in the Mason v. Hepburn case. Since the employer is usually 
the ultimate beneficiary of the invention, however, and because he has 
control over the co-workers of the inventor, disclosure only to co- 
workers is not a disclosure to the public. But when the inventor has 
resigned his position without assigning his rights, such fact is persua- 
sive to disprove an allegation of abandonment, suppression, or con- 
cealment.** 

Where there is an expectancy of marketing the invention, but finan- 
cial conditions prevent such marketing, a delay in filing an application 
is excusable since no intent to abandon, suppress, or conceal the in- 
vention can be inferred.** Reluctance to market a new product during 
the war and a desire to obtain new sources of raw materials before 
going into production have been held to be reasonable excuses for 
delay in giving the invention to the public,*® but sham attempts to 
procure the necessary material will not excuse an unreasonable de- 
lay.*® Nor does the law punish an inventor for attempting to perfect 
his invention before giving it to the public. Reasonable experimen- 
tation is encouraged to avoid impractical disclosures of crude forms 
of the invention. But the inventor is in danger of forfeiting his 
right to a patent if he does not continuously test the invention during 
the period of delay.“* Where an inventor claims that he was testing 
the invention during his delay in filing his application, the fact that 
the application when filed discloses no advance over the early reduc- 
tion to practice is significant in determining whether or not there has 
been a testing in good faith to improve the invention.*® 

Where the experimentation was directed to development of appara- 
tus to carry out a simple process in commercial quantities, the Patent 
Office held that a six year delay was reasonable, the value of the 

42 [bid. 

43 See note 37 supra. 

44Etten v. Jantz, 31 aig (Patents) 1177, 142 F.2d 680, 61 U.S.P.Q. 
479 (1944); Brown v. Blood, 22 App. D.C. 216, 1903 C.D. 617 (1903). 

45 Larsen v. Marzall, Comm’'r of Patents, 195 F.2d 200 we Cir. 1952). 

46 Dutcher v. Jackson, 44 App. D.C. 465, 1916 C.D. 154 (1916). 

47 Frey v. Wagner, 24 C.C.P.A. (Patents) 823, 87 F.2d 212, 32 U.S.P.Q. 
239 (1937); Nystrom et al. v. Manucuso, 20 C.C CP.A. (Patents) 934, 64 F.2d 
698, 17 U.S.P.Q. 280 (1933); MacLaren vy. Stoetzel, 17 C.C.P.A. (Patents) 
857, 38 F.2d 125, 4 U.S.P.Q. 326 (1930). 

43 Seppman v. Roden, 18 C.C.P.A. (Patents) 831, 46 F.2d 186, 8 U.S.P.Q. 
17 (1931). The tests were made immediately after reduction to practice, after 
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invention being slight unless means were found to use the process on 
a commercial scale. The reviewing court reversed, holding, perhaps 
a bit too technically, that the counts of the interference did not involve 
any apparatus for commercial usage, and the delay was therefore in- 
excusable.*° There was no indication that the invention had been for- 
gotten or that the inventor was not endeavoring to give the invention 
to the public by its commercial exploitation. A contra decision held 
that development of machinery to exploit the invention in issue com- 
mercially indicates an intent to give the invention to the public.** The 
same is true of an attempt to sell the invention.**? The fact that the 
public has received some benefit by sale of the product of the con- 
cealed invention in issue, however, does not in itself excuse the con- 
cealment.** 

Placing the invention in the hands of a third party for manufacture 
who fails to act, followed by withdrawal of the invention from the 
third party when it becomes apparent he is not disposed to act, has 
been held to be reasonable conduct, and not indicative of an intention 
to abandon, suppress, or conceal the invention.** But an employee- 
inventor, by entrusting his invention to his employer who suppresses 
the invention for business advantages, adopts the employer’s policy 
as his own and cannot disclaim the conduct of the employer.*® 

A prior application by the same inventor disclosing the invention in 
issue may be used to rebut a contention of abandonment, suppression, 
or concealment.*® No delay in the prosecution of the application or 
series of applications is unreasonable as long as the applicant complies 
with the law.** Failure to claim the invention first in an application 
duly filed is not fatal.** Cancellation of claims in an original applica- 
tion, followed by reinstating them in a reissue, is not grounds for 
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51 Bayer v. Rice et al., 75 F.2d 238 (D.C. Cir. 1934). 

77 (Dent v. Thompson, 23 C.C.P.A. (Patents) 806, 80 F.2d 374, 28 U.S.P.Q. 
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estoppel in an interference proceeding.*® Nor will the doctrine be 
applied where the inventor in good faith mistakenly believes the in- 
vention to be covered in a prior application and, upon learning that it 
was not disclosed, promptly files another application. It was rea- 
soned that these facts do not imply a deliberate intent to abandon, sup- 
press, or conceal the invention. An application for a machine for 
manufacturing the invention in issue is evidence of a lack of intent 
to abandon, suppress, or conceal even though the specific article was 
not disclosed in the machine application.** Cancellation from the ap- 
plication of the subject matter of the interference in favor of another 
disclosed embodiment, followed by reinsertion of the cancelled portion 
after a requirement to copy a claim for interference, was held not to 
constitute a suppression and concealment.® 

The requirements for an accounting of the period of time existing 
between actual reduction to practice and the filing of the patent appli- 
cation are much less stringent than is required to show diligence be- 
tween conception and the filing of the application because there is no 
duty of diligence after actual reduction to practice.** Therefore any 
excuse for delay which is acceptable in questions of diligence should 
be acceptable in defense to an allegation of estoppel where there is an 
actual reduction to practice.® 


3. Activity of the Subsequent Inventor 


Before an inventor is estopped to assert that he is the first inventor, 
a second inventor must make the invention in good faith and without 
knowledge of the first inventor’s activities.*° An inventor may delay 
as long as he wishes without forfeiting his patent rights up to the 
time an independent inventor completes a similar invention. If it is 
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Patents 1908). 
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found in the interference proceeding that there has been no subsequent 
invention by another, the inventor who suppresses and conceals loses 
no patent rights thereby.®* In such cases, nothing has been given or 
abandoned to the public by the inventor,®’ and, there being no subse- 
quent inventor to whom he may forfeit his rights, the doctrine of 
estoppel is inapplicable. 

The doctrine does not require the intervening inventor to be dili- 
gent in filing his application so long as he is the first to take steps to 
give the invention to the public.** Nor is it necessary that he patent 
the invention prior to the filing by the first inventor® although this 
rule has been criticized as having no basis in the prior law when 
adopted.”° The criticism was based on the persuasive ground that 
both applicants had taken steps to give the invention to the public. 
But where the first inventor is spurred into activity by knowledge of 
a similar invention by another, and it is proved or may be reasonably 
inferred that the first inventor would not have been disposed to act 
except for the activity of his rival, Mason v. Hepburn is applicable 
as will be discussed in the next section of this article. The issuance 
of a patent is only one manner by which the first inventor may receive 
knowledge of his rival’s invention. 


66 Miller v. Hayman, 18 C.C.P.A. (Patents) 848, 46 F.2d 188, 8 U.S.P.Q. 
188 (1931); Townsend v. Smith, 17 C.C.P.A. (Patents) 647, 36 F.2d 292, 
4 U.S.P.Q. 269 (1929). 

It is to be noted that an issued patent may be invalidated because of the 
patentee’s intentional suppression or culpable neglect in delaying the filing of 
his patent application regardless of any intervening acts by a second inventor 
because his delay postpones the time when the public would be entitled to free 
use of the invention and thus defeats the policy of the patent law. See Wood- 
bridge v. United States, 263 U.S. 50 (1923) ; Wirebound Patents Co. v. Saranac 
Automatic Machine Corp., 65 F.2d 904 (6th Cir. 1933) ; MacBeth-Evans Glass 
Co. v. General Electric Co., 246 Fed. 695 (6th Cir. 1917), cert. denied, 246 
U.S. 659 (1918). But see, Bates v. Coe, 98 U.S. 31, 46 (1878). 

The opposite conclusion in interference matters, t.e., that unless a second in- 
ventor has intervened, the first inventor loses no patent rights, can be distin- 
guished from the holdings in the above-cited cases. Interference matters involve 
rights of priority as between two or more inventors, and, once it is determined 
that there is but one inventor, other matters not ancillary to the issue of priority 
will not be considered. It is possible that ex parte proceedings, based on the 
interference record, could be used to raise the question of forfeiture of patent 
rights for delay in filing the application, but it has not been the policy of the 
Patent Office to do so. 


67 See note 4 supra. 

68 See note 50 supra. 

69 Matthes v. Burt, 24 App. D.C. 265, 1905 C.D. 574 (1904). 

70 See note 3 supra. When the second inventor obtains a patent before the 
first inventor files his application, however, the strongest and most satisfactory 
proof is required of the alleged first inventor both as to his reduction to practice 
and his conduct during the period of delay before the vested right of an issued 


patent will be overthrown. Fefel v. Stocker, 17 App. D.C. 317, 1901 C.D. 
269 (1900). 
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4. Spurring into Activity by Knowledge of a Subsequent Invention 


With few exceptions,” the doctrine of Mason v. Hepburn has been 
applied only where there has been a “spurring into activity” of the 
first inventor by knowledge of his rival’s invention."* Knowledge of 
a rival’s invention may come from a patent issued to the rival inventor 
or by other means such as commercial exploitation of the second in- 
vention.”* Even where the party charged with abandonment, sup- 
pression, or concealment is the first to file his application, the earlier 
filing does not take the case out of the doctrine of equitable estoppel 
where he was stirred into activity by knowledge of the commercial 
activity of his competitor.** The Court of Customs and Patent Ap- 
peals has suggested, however, that this requirement is not necessarily 
essential to invoke the doctrine successfully : 


It is possible that a statement of facts might be presented where 
it would be conclusively apparent that an inventor deliberately 
and intentionally withheld, suppressed, and concealed his inven- 
tion from the public for many years, contrary to the intent of the 
patent law, and thus properly subjected himself, when he did 
make an application for patent, to the so-called doctrine of equit- 
able estoppel, irrespective of whether or not his later activities 
were prompted by action of his rival... . 

Whether the ‘spurred into activity’ consideration is or is not 
an essential factor of every case, we are not inclined to apply the 
doctrine of equitable estoppel unless this fact is present or unless 
the circumstances as a whole are equally persuasive of the in- 
equitable position of the first inventor. In other words, we are 
not disposed to extend the doctrine or make more liberal applica- 
tion of it in interference cases than was made in Mason v. Hep- 
burn, supra."® 


The court further concluded that spurring into activity strengthens 
the conclusion that the concealment was willful or intentional in con- 
travention of the purpose of the patent laws."* 

Mere apprehension that someone else might evolve the invention 


71 Lawrence v. Voight, 1909 C.D. 166, 147 O.G. 235 (Comm’r of Patents 
1909), renewed activity due to business necessity; Dieckmann v. Brune, 37 App. 
D.C. 399, 1911 C.D. 436 (1911), renewed activity because another was trying 
to purloin the secret invention. 

72 Rhinevault v. Pfiester, 20 C.C.P.A. (Patents) 1112, 65 F.2d 161, 17 
bo Su 510 (1933); Lederer v. Walker, 39 App. D.C. 122, 1912 C.D. 560 
( x 

73 Harlan y. Bregman, 17 C.C.P.A. (Patents) 949, 39 F.2d 494 (1930); 
ae v. Smith, 17 C.C.P.A. (Patents) 647, 36 F.2d 292, 4 U.S.P.Q. 269 
(1929). 

74 Whitney vy. Brewer, 38 App. D.C. 273, 1912 C.D. 474 (1912). 

75 See note 19 supra. 

76 See also, Stresau v. Ipsen, 22 C.C.P.A. (Patents) 1352, 77 F.2d 937, 
25 U.S.P.Q. 477 (1935). 
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is not a “spurring into activity.”"7 The knowledge of the second in- 
vention must be of a completed invention. Hence, notice of concep- 
tion of the invention by another, followed by renewed activity of the 
first inventor, does not estop the first inventor because the second in- 
vention might never have been completed and made public.”* 

The burden of proof rests upon the alleging party to show know- 
ledge of the second invention by one who is to be charged with con- 
cealment, or at least, to show a state of facts from which knowledge 
and consequent activity are the reasonable or natural inferences.”® But 
even if the first inventor files an application for the express purpose of 
an interference with an issued patent of which he has actual knowl- 
edge, the doctrine of estoppel is not applicable where there is proof of 
other acts of disclosure to the public prior to knowledge of his rival’s 
activities.®° 


Cc 
STATUS OF THE LAW TopAy 


It is significant to note that the Court of Customs and Patent Ap- 
peals has found suppression and concealment only twice, both cases 
being decided in 1931.** Since that time, the court has consistently 
refused in over forty cases to apply the doctrine. So far as can be 
ascertained, the other tribunal which reviews Patent Office decisions, 
the District Court for the District of Columbia, has applied the doc- 
trine in only one instance.** 

It has been the general tendency of the Court of Customs and Patent 
Appeals to apply a doctrine which was suggested in Mason v. Hep- 
burn and has developed concurrently with, but ancillary to, the doc- 
trine of abandonment, suppression, or concealment. The essence of 
the ancillary doctrine is that a long delay between alleged actual re- 
duction to practice and the filing of an application is strong evidence 
of unsuccessful activities in reducing the invention to practice.** The 
courts may presume that the claimed reduction to practice of an in- 
ventor who unreasonably delays the filing of an application is nothing 
more than an abandoned experiment and may require clear and con- 


77 See note 76 supra. 

78 Hubbard v. Berg, 40 App. D.C. 577, 1913 C.D. 460 (1913). 

79 See note 76 supra. 

80 Meyer v. Sarfert, 21 App. D.C. 26, 1903 C.D. 529 (1902). 

81 Seppman v. Roden, 18 C.C.P.A. (Patents) 831, 46 F.2d 186, 8 U.S.P.Q. 17 
ease v. Hayman, 18 C.C.P.A. (Patents) 848, 46 F.2d 188, 8 U.S.P.Q. 

82 American Tri-Ergon Corp. v. Coe, 30 F. Supp. 83 (D.D.C., 1939). 

83 Mowry et al. v. Bondi, 97 U.S.P.Q. 318 (C.C.P.A. 1953); Bowers v. 
Valley, 32 C.C.P.A. (Patents) 1039, 149 F.2d 284, 65 U.S.P.Q. 493 (1945) ; 
eo eins) Schmelkes, 31 C.C.P.A. (Patents) 837, 140 F.2d 984, 60 U.S.P.Q. 
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vincing evidence of successful reduction to practice.** With reference 
to the Court of Customs and Patent Appeals, therefore, a second in- 
ventor appears to have the best opportunity to establish his right to a 
patent by attacking the alleged reduction to practice by the allegedly 
first inventor if there has been an unreasonable delay in filing the 
latter’s application. Where the first inventor has established his ac- 
tual reduction to practice by clear and convincing evidence, however, 
it will be necessary to show that his conduct is as inequitable as that 
of Mason in Mason v. Hepburn. Unless the equities are strongly 
against the first inventor, there is little chance for success in persuad- 
ing the tribunals to estop him from claiming the early date of comple- 
tion of his invention. 

The doctrine of abandonment, suppression, and concealment is now 
a part of the statutory law. The general language used and the failure 
to define these terms indicate an intent merely to codify the existing 
case law.** Accordingly, it is most probable that the application of 
the doctrine will remain unchanged in interference cases. 


MatTrHEw C. THOMPSON. 


84 Stewart v. Robinson, 19 C.C.P.A. (Patents) 953, 55 F.2d 998, 12 U.S.P.Q. 
218 (1932); Vanore v. Improta, 25 F.2d 918 (D.C. Cir. 1928); Warner v. 
Smith 13 App. D.C. 111, 1898 C.D. 517 (1898). 

85 Sen. Rep. No. 1979, 82nd Cong., 2nd Sess., Appendix (1952). 
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ADMINISTRATIVE LAW—ILLINOIS MINIMUM Wace LAaw— JupI- 
CIAL REviEW OF QUESTIONS oF Fact—The Illinois Department of 
Labor, pursuant to the Illinois Minimum Wage Law for women and 
minors (Itt. Rev. Stat. 1951, c. 48, § 198.1 et seq.), investigated 
wages paid to women and minors engaged in certain retail occupa- 
tions. It demanded data from plaintiffs’ private books. Upon plain- 
tiff’s failure to comply, the defendants, Director of Labor and Attor- 
ney General, proceeded against plaintiffs as provided by the Act. 
Plaintiffs then instituted this suit to enjoin enforcement of the Act, 
asserting that such enforcement would cause irreparable injury for 
which there was no adequate remedy at law, and would constitute 
an unlawful taking of their property in violation of the State and 
Federal Constitutions. The Circuit Court of Illinois held that Sec- 
tion 13 of the Act, which precluded an appeal on questions of fact 
from decisions of the Department, but which permitted a review on 
questions of law, was unconstitutional and rendered the entire act 
void. On appeal, held, that Section 13 of the Act, though unconstitu- 
tional, did not make the entire act void. Vessering Mercantile Co. v. 
oo 32 Lab. Rel. Rep. (11 Wage & Hour Cases 620) (Il. 

The Illinois Supreme Court contrasted two leading cases on the 
subject, viz. Ohio Valley Water Co. v. Ben Avon Borough, 253 U.S. 
287 (1920) and Nega v. Chicago Railway Co., 317 Ill. 482, 148 N.E. 
250 (1925). In the Ben Avon case the Pennsylvania Public Service 
Commission, after an investigation and finding of facts, set a schedule 
of rates for the plaintiff water company. The Supreme Court of 
Pennsylvania upheld the order of the commission, declaring the sole 
function of the courts on review of such orders to be a determination 
of reasonableness and legality. The United States Supreme Court 
reversed, holding that the function of the Commission was legislative 
in character, and that denial of a fair opportunity to submit an issue 
of confiscation of property to a judicial tribunal for an independent 
determination on both law and facts would be tantamount to depriva- 
tion of property without due process. 

In the Nega case, the plaintiff, a servant acting within the scope 
of his employment, was injured by the defendant. Though compen- 
sated for medical and other expenses pursuant to the state Workman’s 
Compensation Act by his employer, he brought a suit in his own name 
against the injurer to recover damages for personal injuries. The de- 
fendant contended that the Workman’s Compensation Act precluded 
a suit against a third party also covered by the Act, where the plain- 
tiff had already received compensation from his employer. The plain- 
tiff argued that the Act was unconstitutional and inapplicable as a 
defense since Section 19(f) of the Act precluded judicial review of 
the State Industrial Commission’s finding of facts. Citing with ap- 
proval the Ben Avon case, supra, the state court held that in reviewing 
determinations of quasi-judicial tribunals, a review of facts based on 
conflicting evidence was not required by the Constitution of the 

[ 352 } 
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United States. To distinguish between legislative and judicial ad- 
ministrative acts, the court quoted dictum from Prentis v. Atlantic 
Coast Line Co., 211 U.S. 210, 226 (1908), “A judicial inquiry in- 
vestigates, declares and enforces liabilities as they stand on present or 
past facts . . . .” under laws already in existence, while those legis- 
lative in character look to the future and change existing conditions 
by promulgating new rules. It was held, therefore, that the function 
of the Industrial Commission was judicial rather than legislative in 
character, and since the legislature in such cases had the power to 
limit judicial review to questions of law, the Act was constitutional. 

The Illinois court in the instant case held that the functions of the 
Department of Labor were legislative in character, and on authority 
of the Ben Avon case, supra, felt that a restriction on review of facts 
was unconstitutional. The court, however, overlooked the fact that 
the United States Supreme Court in the Ben Avon case, did not hold 
all such restrictions unconstitutional. It only decided such a restric- 
tion was unconstitutional where an issue of confiscation was involved. 

Such a consideration was made in Stettler v. O’ Hara, infra, in which 
the constitutionality of the Oregon minimum wage statute for women 
and minors was sustained by the Oregon Supreme Court, 69 Or. 519, 
139 P. 743 (1914), and affirmed by the United States Supreme Court 
by an equally divided court, 243 U.S. 629 (1917). In that case a 
suit was brought to vacate and enjoin the enforcement of a wage order 
of the State Industrial Welfare Commission. The state court, after 
upholding the statute as a valid exercise of police power, held that 
the provision making the finding of the commission on all questions 
of fact conclusive and non-reviewable by courts did not amount to 
the taking property without due process of law. The court distin- 
guished Chicago, etc. Ry. Co. v. Minnesota, 134 U.S. 418 (1890), 
in which a statute creating the Railroad & Warehouse Commission 
of Minnesota was declared unconstitutional, from the O’Hara case, 
supra, pointing out that the Minnesota statute allowed the setting of 
rates by an administrative body without giving those effected reason- 
able notice or fair opportunity to be heard. Such rights, it was held, 
were not denied the employer in the Oregon statute. The Illinois 
statute in question, likewise, specifically provides for public hearings 
(1) before the minimum wage order is first made (Section 6); (2) 
before the order is made mandatory upon non-compliance by the em- 
ployed (Section 10); (3) and before modifications are made in the 
orders as deemed necessary from time to time (Section 12). The 
statute in the instant case, therefore, cannot be attacked as failing to 
provide for a fair opportunity to be heard. 

A further distinction between the instant case and the Ben Avon 
case is evident from the nature of the order made. Unlike the rate- 
making orders in the Ben Avon case, supra, the final orders in the 
principal case, as well as those in the O’Hara case, supra, compel no 
one to do anything. The minimum wage orders are not compulsory 
in the sense that they set a rate for the employer’s product or services 
and compel him either to sell at a price no higher than the one set 
by the commissioner, or not sell at all (as in the Ben Avon case). 
They give the employer a choice. He may either employ women at no 
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less than the minimum wage, or employ men at any wage. Inherent 
in the instant case, therefore, is the problem of restriction on the 
“freedom to contract.” Such an approach was utilized in West Coast 
Hotel Co. v. Parrish, 300 U.S. 379 (1937). There a defendant em- 
ployer raised the issue in defending a suit by an employee to recover 
higher wages pursuant to the Washington Minimum Wage Act. Sus- 
taining the Act, the Court held that the right of “freedom to contract”, 
implied in the due process clause of the Fourteenth Amendment, is 
not an absolute right; that even though it assures the absence of arbi- 
trary restraint it does not imply an immunity from reasonable regula- 
tions and prohibitions imposed to protect the health, safety, morals, 
and welfare of the community. Citing Nebbia v. N.Y., 291 U.S. 502 
(1934), the Court reaffirmed its position, saying that so long as the 
regulations have reasonable relation to the proper legislative purpose, 
and are neither arbitrary nor discriminatory, the requirements of due 
process have been satisfied. It found that such regulations are wholly 
within the sphere of the legislative department, and the courts are 
neither competent nor authorized to deal with them. 

So long as the legislature rightfully exercises its police power, 
giving those affected ample opportunity to be heard, there is no rea- 
son why it may not limit judicial review of administrative determina- 
tions under the minimum wage act to matters of law. It is sub- 
mitted, therefore, that the Illinois Supreme Court erred in declaring 
Section 13 of the Illinois Minimum Wage Law unconstitutional. . 

Y¥. HA. 


ANTITRUST LAW—SHERMAN Act—ActTs CONSTITUTING A CON- 
SPIRACY IN RESTRAINT OF TRADE—It was alleged that the railroads 
and railroad associations of the Northeastern United States attempted 
to influence legislation and put the trucklines in that area in an un- 
favorable competitive position. Action was instigated in the Federal 
Court for the Eastern District of Pennsylvania for the violation of the 
Antitrust Acts, 15 U.S.C. §1 (1951). Defendants moved for sum- 
mary judgement, arguing that since an attempt to influence legisla- 
tion is legal their motives cannot be the basis of a charge of violation 
of the antitrust laws. Held: motion denied. Where it is shown that 
an agreement, combination or conspiracy has been formed which car- 
ries out the express purposes prohibited by the Sherman Act, the 
legality of the means becomes unimportant—any action comes within 
the prohibitions of the Act if done for the purposes prohibited by it. 
Noerr Motor Freight Line, Inc. v. Eastern Ratlroad Presidents Con- 
ference, 1953 Trade Cases 67544 (E.D. Pa. 1953). 

Since the enactment of the Sherman Act in 1890, there has been 
no time when its precise meaning and scope could be defined with any 
degree of assurance. The Act was written with a “generality and 
adaptability comparable to that found to be desirable in constitutional 
provisions.” Appalachian Coals, Inc. v. United States, 288 U.S. 344, 
360 (1933). The language of the Act, in fact, is so far removed from 
any readily comprehensive meaning that the courts have been forced 
to give substance to it. Apex Hosiery Co. v. Leader, 310 U.S. 469 
(1940). The obligation to give substance to the Act was clearly 
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recognized in Standard Oil Co. v. United States, 221 U.S. 1 (1911), 
where the court observed that since the Act had not specified, but un- 
doubtedly contemplated and required a standard, it followed that the 
“rule of reason” was to apply. Cf., United States v. American To- 
bacco Co., 221 U.S. 106 (1911). This concept was expressed by Mr. 
Justice Reed in United States v. Columbia Steel Co., 334 U.S. 495, 
526 (1948) when he pointed out that the broadness of terms such as 
“restraint of trade”, “substantial competition”, and “purpose to mo- 
nopolize” have “placed upon the courts the responsibility to apply the 
Sherman Act so as to avoid the evils at which Congress aimed.” 

This theory was followed by the court in American Tobacco Co. v. 
U. S., 328 U.S. 781 (1946), where it was found that a conspiracy had 
been established to fix and control prices and other material condi- 
tions relating to the purchase of raw material and conditions relating 
to the distribution and sale of the finished product, the court reasoned 
that it was the result of the combination which the statute condemned, 
not the form or means. 

Following the same reasoning, the court in American Federation of 
Tobacco Growers v. Neal, 183 F.2d 869 (4th Cir. 1950), held 
that where the Danville, Virginia, Tobacco Board of Trade controlled, 
under a state statute, sales of tobacco in the Danville market, and 
where as a result of such control plaintiff and the tobacco farmers’ 
cooperative association were denied access to the market, the restraint 
was unreasonable, and its use to prevent competition, even though ac- 
quired lawfully, was illegal. 

Similarly, the court in Pennsylvania Water & Power Co. v. Con- 
solidated Gas, Electric Light & Power Co., 184 F.2d 552 (4th Cir. 
1950), held that even though the parties to a contract believe that the 
agreement may have beneficial results and actually show that in some 
respects the public is benefited thereby, the prohibitions of the statute 
may still apply. 

In applying the Act, the courts are thus forced to determine first 
the real nature of the activity under consideration, and second the 
effect which that activity would have on competitive conditions if al- 
lowed to continue unchecked. An act which is harmless when per- 
formed by an individual may become a conspiracy and a public wrong 
when done by several acting in concert, and may be prohibited “. . . 
if the result be hurtful to the public or to the individual against whom 
the concerted action is directed.” Grenada Lumber Co. v. Mississippi, 
217 U.S. 433, 441 (1910). 

Rejecting the defendant’s argument, in the instant case, that the 
legality of the act precluded an investigation of motives, the court 
referred to Slick Airways v. American Airlines, 107 F. Supp. 199, 
214 (D.N.J. 1951), wherein it was ruled that “. . . the illegality 
of the practice is not a prerequisite to proof of a conspiracy.” 

It is apparent, then, that a combination may thus be unlawful either 
for the reason that its means are unlawful, or that its objective is 
unlawful. The law examines the contract or combination itself to 
learn what it threatens, what its evil tendencies are, and what possi- 
bilities of harm to the general welfare lie within it. American To- 
mn a v. United States, 328 U.S. 781 (1946). 
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Thus, whenever a combination has the necessary effect of, or as- 
sumes as an objective, the control of competition or prices by means 
of excluding persons from participation in a business or trade, it im- 
mediately comes within the broad terms of the Act. This is true 
regardless of the form or apparent character which the conspiracy 
may assume. Standard Oil Co. v. U. S., supra; Addyston Pipe & 
Steel Co. v. United States, 175 U.S. 211 (1899). 

Applying the foregoing principles to the instant case, it would 
seem that the court was well justified in looking beyond the mere at- 
tempt to influence legislation. 

The complaint here alleged a conspiracy to monopolize the business 
of transportation of freight and passengers in the Northeastern United 
States, and that the attempt had, to an extent, already been successful 
in that actual damages had accrued in the form of increased costs to 
both shippers and consumers. 

That total exclusion of competitors is not necessary to constitute 
a monopoly in violation of the Act has been well settled. Lorain 
Journal v. United States, 342 U.S. 143 (1951); American Tobacco 
Co. v. United States, 328 U.S. 781 (1946); Associated Press v. 
United States, 326 U.S. 1 (1945). All that is necessary under the 
Sherman Act to warrant granting an injunction is the intent to mo- 
nopolize, coupled with a definite probability that a monopoly will be 
established. Swift & Co. v. United States, 196 U.S. 375 (1905). 

In the instant case, denial of defendants’ motion for summary judge- 
ment indicated that even though defendants’ activities with regard to 
influencing legislation were the only activities complained of, those 
activities could be within the proscription of the antitrust statutes. 

While this ruling seems to extend the application of the Sherman 
Act, it becomes apparent upon closer examination of the facts that 
the ruling is well within the spirit as well as the letter of the law. If 
at the trial these allegations can be proved with sufficient certainty 
there is ample authority upon which a verdict for the plaintiff could 
be upheld. 

J.W.C. 


CoNSTITUTIONAL LAw—DvueE Process IN EsTABLISHING Divorce 
JURISDICTION—VIRGIN IsLANDS’ STATUTE REVIEWED AS STATE LEG- 
ISLATION.—Plaintiff journeyed from her home in West Hartford, 
Connecticut, to the Virgin Islands, and after residing there for six 
weeks and one day filed suit for divorce. The Virgin Islands’ Statute 
predicates divorce jurisdiction either on the domicile of one of the 
spouses, prima facie evidence of which may be established by six 
weeks residency, or upon personal appearance of both parties without 
further reference to domicile. Act or Lecis. Ass. or V.1., Divorce 
Law §9(a), May 29, 1953. Defendant entered an appearance, but did 
not contest the allegations of the complaint. The commissioner, to 
whom the case was referred, recommended that a divorce be granted 
for “incompatibility of temperament.” A hearing was then held 
before the U. S. District Court of the Virgin Islands. OrGanic Act 
or V.I., 49 Stat. 1814 (1936), 48 U.S.C. 1406(4), 1406(8) (1946). 
The court requested further proof of domicile in addition to the show- 
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ing of plaintiff's six weeks presence. This was not furnished and the 
divorce was denied. On appeal as provided by the Judiciary Act, 62 
Stat. 930 (1948), 28 U.S.C. 1294(4) (Supp. 1952), defendant filed 
no brief and made no argument. Held, by 4-3 decision, affirmed. An 
attempt to create prima facie evidence of domicile based merely on 
six weeks residency is beyond a legislature’s power, and the assump- 
tion of divorce jurisdiction without domicile in fact is a violation of 
due process. Alton v. Alton, no. 11087, 3d Cir., October 15, 1953. 

Since the statute was considered on appeal as though it had been 
enacted by a state of the third circuit, this note is devoted to a state's 
power over divorce jurisdiction rather than a territory’s authority 
in this field. In construing both provisions of the statute, the court 
was concerned primarily with domicile, which was declared to be 
the foundation of divorce jurisdiction. Williams v. North Carolina 
(IT), 325 U.S. 226, 229-230 (1945). 

Looking to the evidence provision, the court noted that a statute 
may create prima facie evidence of a fact and not violate due process 
if there is some rational connection between the fact proved and the 
ultimate fact presumed. The presumption of the ultimate fact, how- 
ever, cannot be so unreasonable as to be a purely arbitrary mandate. 
Mobile, Jackson & Kansas City R.R. v. Turnipseed, 219 U.S. 35 
(1910). Observing that domicile has been defined to require not 
only a physical presence but an intention to reside permanently 
within the jurisdiction, RESTATEMENT, ConFiict oF Laws, § 15, 
the court thought the element of six weeks residency was an irrational 
foundation on which to base the presumption of domicile. It rea- 
soned that the facts of migratory divorce show that spouses in many 
instances go to other jurisdictions with intent to stay no longer than 
is necessary to obtain a divorce which in most cases is uncontested. 
Further, a great many people spend six weeks or more in a place 
every year on business, for pleasure, for reasons of health, to visit 
relatives, and for other purposes without the intention of changing 
their domiciles. 

In taking this position, the court ignores other situations where a 
missing element of intent has been supplied under statutes creating 
presumptions from far less rationally connected facts. For instance, 
prima facie evidence of intent to overthrow the government by force 
has been shown by membership in an organization on a state’s sub- 
versive list, Adler v. Board of Education, 342 U.S. 485 (1952); 
fraudulent naturalization has been presumed from the act of going 
abroad to establish a home within five years of acquiring American 
citizenship, Luria v. United States, 231 U.S. 9 (1913); the pur- 
chase of narcotics without a revenue stamp has been presumed from 
the possession of the drugs without the stamp, Casey v. United States, 
276 U.S. 413 (1928) ; and the presumption of fraud allowed against 
bank officers by the insolvency of the bank, Griffin v. State, 142 Ga. 
636, 83 S.E. 540 (1914). The court disregards the fact that legisla- 
tures have had the broadest discretion in establishing rules of prima 
facie evidence, 4 WiGMoRE, EvIDENCE § 1356 (3d ed. 1940), and that 
presumptions and rules of evidence may be changed or established by 
statute, providing the statute is not unreasonable and not conclusive 
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of a party’s rights. Hawkins v. Bleakly, 243 U.S. 210 (1917). 
Generally, prima facie evidence merely shifts the burden of going for- 
ward with the evidence or creates a rebuttable presumption. 9 Wic- 
MORE, EvIDENCE § 2494 (3d ed. 1940). To treat this statute other- 
wise, merely because so many defendants fail to contest divorce ac- 
tions, does not seem relevant to the question of legislative power to 
make one fact prima facie evidence of another. Even under the domi- 
ciliary rule, which bases divorce jurisdiction on domicile, the statute 
can not be said to invade the province of the court since questions 
of fact in proof of domicile are still decided by the trier of facts where 
a prima facie showing is rebutted. 

In considering divorce jurisdiction based on personal appearance 
of both parties, the court entered a new field. A state’s jurisdiction 
over divorce has not previously been recognized as a federal question 
under the due process clause of the Fourteenth Amendment. See 
Lorenzen, Extra Territorial Divorce—Williams v. North Carolina 
II, 54 Yate L.J. 799, 806 (1945); Powell, And Repent at Leisure, 
an Inquiry into the Unhappy Lot of Those Whom Nevada Hath 
Joined Together and North Carolina Hath Put Asunder, 58 Harv. 
L. Rev. 930, 1000, n. 164 (1945). On the contrary, it is a question 
of local law rather than one involving the United States Constitution. 
See Overton, Sister State Divorces, 22 TENN. L. Rev. 891 (1953) ; 
Bozeman, The Supreme Court and Migratory Divorce: A Re-exam- 
ination of an Old Problem, 37 A.B.A.J. 107 (1951). 

Divorce power was originally vested in the legislatures of the 
Colonies; IRELAND AND GALINDEZ, DivoRCE IN THE AMERICAS 1 
(1947) ; and legislative divorces were early recognized by the courts. 
Cheever v. Wilson, 9 Wau. 108 (U.S. 1869). Maynard v. Hill, 125 
U.S. 190 (1888). There is no language in the Constitution which sug- 
gests that the Federal Government can fix the limits of a state court’s 
jurisdiction over divorce. See Williams v. North Carolina (II), 
supra, at 271-272 (dissenting opinion). The author of the Williams 
(II) majority opinion, when the Court first considered the case, stated 
“.. . in this case all talk about due process is beside the mark.” 
See Williams v. North Carolina (I), 317 U.S. 287, 306 (1942) (con- 
curring opinion). 

The instant case is novel also in that a federal court, in effect, is 
passing on the validity of a state divorce statute, providing in part 
for personal jurisdiction over both parties, prior to collateral attack 
in another state. Concerning collateral attack, a distinction has been 
made between ex parte proceedings and those where the court had 
personal jurisdiction over both parties. Under the domiciliary rule 
if one party establishes domicile in the jurisdiction of the forum, 
personal jurisdiction over the other party is not necessary to give the 
decree full faith and credit. Wéilliams v. North Carolina (1), supra. 
Such a decree, however, is open to collateral attack in another juris- 
diction on the issue of domicile. Walliams v. North Carolina (II), 
supra. But where both parties have been before a court which de- 
termined domicile the issue of domicile is no longer open to review 
in another state and the decree is entitled to full faith and credit. 
Sherrer v. Sherrer, 334 U.S. 343 (1948) ; Coe v. Coe, 334 U.S. 378 
(1948) ; Johnson v. Muelberger, 340 U.S. 581, 587 (1951). 
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The Williams (II) and the Sherrer cases may be distinguished 
from each other on their facts. In the former, a man and woman 
domiciled in North Carolina, obtained ex parte divorce decrees in 
Nevada from their respective spouses, married, and returned to North 
Carolina to live. On prosecution for bigamous cohabitation, they 
pleaded the Nevada divorce decrees in defense, but the convictions 
were upheld on grounds that North Carolina was entitled to find as 
a jurisdictional fact that defendants did not acquire domicile in Nevada. 
In the Sherrer case, supra, the wife left Massachusetts and filed suit 
for divorce in Florida at the end of the ninety day statutory period. 
Defendant entered a general appearance through counsel. A divorce 
was granted, the woman married ‘another man who had followed her 
to Florida and both returned to Massachusetts. On collateral attack, 
the Supreme Court required recognition of the decision under the 
full faith and credit clause on grounds that the proceedings were 
conducted in a manner consistent with the highest requirements of 
due process and in which the defendant had participated. 

Assuming the court’s jurisdiction, a party is extended due pro- 
cess if he is given the opportunity to introduce evidence and other- 
wise conduct his defense. See American Land Co. v. Zeiss, 219 U.S. 
47 (1911); Chicago Life Ins. Co. v. Cherry, 244 U.S. 25 (1917). 
Since full faith and credit has been extended to decrees where both 
parties appeared before the court even where the facts clearly indi- 
cated the primary purpose of residence in the divorce forum was to 
secure a divorce, the reasoning of the court in the instant case is of 
doubtful validity. Sherrer case, supra, at 345; Coe case, supra, at 
378; Johnson v. Muelberger, supra, at 587. 

The domiciliary rule is deficient in failing to consider the domicile 
of the defendant in ex parte proceedings. See May v. Anderson, 345 
U.S. 528 (1953). It is submitted that the adoption of a rule similar 
to the statute in the present case, so far as providing for personal 
jurisdiction over both parties, would avoid multiplicity of suits and 
afford due process to both spouses. In any event, it is submitted that 
the statute herein discussed is neither beyond the power of the legisla- 
ture to enact nor in violation of the Federal Constitution. 

L. 2. &., Js. 


Fair TrapE LAaws—NOon-SIGNER ProvisIonS—CONSTITUTIONAL 
Issues.—Plaintiff, a large drug manufacturer whose products are sold 
in interstate commerce, brought an action in the United States Dis- 
trict Court for the Eastern District of Louisiana to restrain defendant, 
a super market operator, from selling products below the minimum 
retail sale price as fixed under the Louisiana Fair Trade Act, La. 
Strat. Anno.-Rev. Stat. 1950, tit. 51 §§ 391 to 396. The Louisiana 
Act allows a manufacturer to fix minimum re-sale prices for his pro- 
ducts by contract with retailers, and also provides that non-contract- 
ing retailers, having knowledge of the minimum price, are bound 
thereby. Defendant was not a party to any contract with plaintiff. 
The District Court granted summary judgement for plaintiff. On 
appeal to the United States Court of Appeals, 5th Circuit, defendant 
contended that the Louisiana Fair Trade Act violates the due process 
clause of the Fourteenth Amendment of the United States Constitu- 
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tion because it bears no relation to public welfare and unlawfully 
delegates legislative power to private individuals. Defendant also 
contended that the McGuire Act, (§ 5 of the Federal Trade Commis- 
sion Act as amended), 66 Stat. 631, 15 U.S.C.A. § 45, (1952), is 
unconstitutional in that it is an unlawful delegation of the legislative 
power of Congress and an unlawful surrender of the power of Con- 
gress over interstate commerce. Held, in affirming the judgement 
of the lower court, the federal and Louisiana fair trade laws are not 
violative of the Federal Constitution. Schwegmann Bros. Giant 
Super Mkts. v. Eli Lilly & Co., 205 F.2d 788 (5th Cir. 1953). 

At the present time all states with the exception of Missouri, Texas, 
and Vermont (and the District of Columbia) have resale price main- 
tenance statutes or fair trade laws, all of which contain non-signer 
provisions, They have been generally upheld as a constitutional ex- 
ercise of police power. See, e.g., Pepsodent Co. v. Krauss Co., 
Limited, 200 La. 959, 9 So. 2d 303 (1942). The Supreme Court 
has upheld the validity of the state acts as not violative of the due 
process clause of the 14th Amendment. Old Dearborn Distributing 
Co. v. Seagrams Distillers Corp., 299 U.S. 183 (1936); The Pep 
Boys, Manny, Moe, and Jack of Cal. Inc. v. Pyroil Sales Co., 299 
U.S. 198 (1936). 

Until 1937, however, the state acts were generally considered in- 
valid when interstate commerce was effected by resale price contracts. 
Dr. Miles Medical Co. v. John D. Park & Sons, Co., 220 U.S. 373 
(1911). Inthe Dr. Miles Medical Co. case the Supreme Court held 
that a system of contracts between manufacturers, and wholesale and 
retail merchants which sought to control prices by fixing the amount 
which the consumer should pay was an unlawful restraint of trade 
and invalid under the Sherman Anti-Trust Act. of 1890. Accord, 
Boston Store v. American Graphaphone Co., 246 U.S. 8 (1918). 
To remedy this conflict between state and federal laws, Congress 
passed the Miller-Tydings Act in 1937 as an amendment to the Sher- 
man Act. 50 Stat. 693 (1937), 15 U.S.C. §1 (1946). The Miller- 
Tydings Act provided that contracts or agreements prescribing mini- 
mum prices for resale of specified commodities are exempt from the 
price-fixing prohibitions of the Sherman Act when such contracts 
or agreements are lawful as applied to intrastate transactions. The 
Miller-Tydings Act was held not applicable to non-signers of the 
contracts. Schwegmann Bros. v. Calvert Distillers Corp. 341 U.S. 
384 (1951). The Supreme Court decided that since the Miller- 
Tydings Act specifically referred to contracts and agreements, en- 
forcement of price-fixing contracts against non-signers was invalid, 
and, as to them, the prohibitions of the Sherman Act still applied. 
In 1952 Congress passed the McGuire Act so that the state fair trade 
laws would apply to non-signers of the price fixing agreements re- 
gardless of the fact that enforcement of the state laws affects interstate 
commerce or conflicts with the Sherman Act. Federal Trade Com- 
mission Act, §5 as amended, supra. The principle case is the first 
to — as an issue the validity of the McGuire Act on constitutional 
grounds. 


In rejecting the contention of the appellants that the McGuire Act 
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is an unlawful delegation of legislative power by Congress and a 
surrender of power over interstate commerce, the court in the instant 
case pointed out that the Act did not delegate the power of Congress 
to say what fair trade legislation would be permitted but spelled out 
in detail the type of fair trade statute to which Congressional assent 
was to apply by specifying the standards which a state act must em- 
body in order to qualify for interstate effectiveness. It also reaffirmed 
the settled principle that the power of Congress is plenary as to in- 
terstate commerce and that it may exercise that power by permitting 
the states to regulate certain phases of interstate commerce. This 
view has been upheld by the Supreme Court. Prudential Insurance 
Co. v. Benjamin, 328 U.S. 408 (1946); United States v. Public 
Utilities Comm, 345 U.S. 295 (1953). 

Insofar as this decision deals with the effect of the McGuire Act as 
a delegation of legislative power, it seems sound in theory, since the 
act is intended to be merely permissive. It recognizes the right of 
the states to enact laws respecting unfair competition in general. The 
legislative history of the Act indicates that Congress intended to desig- 
nate broad general areas in which the state statutes would be free to 
operate without being inhibited by the Sherman Act or the interstate 
commerce clause. 98 Cong. Rec. 4979 (May 7, 1952). The Mc- 
Guire Act provides that contracts or agreements prescribing mini- 
mum prices for the resale of a commodity which bears a label, brand, 
trademark or name of the producer, and is in free and open competi- 
tion with commodities of the same general class, are not rendered 
unlawful by the Anti-Trust Acts nor constitute an unlawful burden 
on interstate commerce, where such contracts or agreements are law- 
ful as applied to intrastate transactions. Non-signers with knowledge 
of the contracts are bound if the state act so provides. Federal Trade 
Commission Act, §5, as amended, supra. Within this broad area 
the state laws are permitted to function, and if, as in the instant case, 
the state act provides no safeguards for non-signers, none are pro- 
vided by the McGuire Act. 

Thus, under the existing laws the contracting retailer theoretically 
can bargain in respect to his rights, but the non-signer must conform 
without opportunity for a hearing. Inasmuch as the ultimate power 
over interstate commerce and delegated legislative authority resides 
in Congress, it would appear that, as to the non-signer, the responsi- 
bility of insuring constitutional action by the states also remains in 
Congress until the state statutes provide for his protection. See 
Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). 

With reference to interstate commerce, it would seem, as was ap- 
pellants contention, that the Miller-Tydings Act and the McGuire 
Act, as they free the state statutes from the prohibitions of the Sher- 
man Act, can only be applied to vertical price fixing by contract be- 
tween retailer and manufacturer. See OppENHEIM, CAsEs, UNFAIR 
Trave Practices, Chapt. 9, §1, (1950). When a single retailer is 
allowed by his contract, to fix the price to be charged by every other 
retailer in the area, this amounts to horizontal price fixing which is 
still unlawful under the Sherman Act. Dr. Miles Medical Co. v. 
John D. Park & Sons Co., supra. When retailers in a local market 
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employ measures of price regulation by agreement among themselves 
this activity would be classified as horizontal. GrETHER, Price Con- 
TROL UNDER Fair TRADE LEGISLATION (1939). This is true whether 
the agreement is consensual or compulsory. 4 

On the question of constitutional validity of the state fair trade 
laws in respect to the 14th Amendment, it should be noted that where 
state regulation of prices has been upheld as a valid exercise of the 
police power, the statute determines the price or provides for price 
establishment by a regulatory commission with adequate opportunity 
of a hearing for all concerned. Munn v. Illinois, 94 U.S. 113, 24 
L. Ed. 77 (1877) ; Nebbia v. People of State of New York, 291 U.S. 
502, 54 S. Ct. 505 (1934); St. Joseph Stock Yards Co. v. United 
States, 298 U.S. 38, 56 S. Ct. 720 (1936). The Old Dearborn case, 
supra, upon which the majority opinion relies in the instant case, is 
the generally accepted authority for the constitutionality of the state 
laws. In that decision the Supreme Court upheld the validity of the 
non-signer provision of the Illinois Fair Trade Law on the basis that 
a manufacturer who markets his products under a trade mark or 
brand retains a property right in the good will attaching to that trade- 
mark or brand, and is entitled to its protection from predatory price 
cutting. The dissenting opinion in the principal case seriously ques- 
tions whether price cutting, predatory or not, has any affect on the 
goodwill of the manufacturer in the minds of the consumers. It is 
pointed out that if a satisfied customer is the best advertisement and 
goodwill is the disposition of a pleased customer to return to the place 
where he was well treated, then sales below the minimum contract 
prices will enhance the goodwill of both the retailer and the producer 
of trade marked commodities. Schwegmann Bros. Giant Super Mkts. 
v. Eli Lilly & Co., supra at 797. 

Since the Old Dearborn decision the actual operation of the fair 
trade laws has demonstrated that they no longer function as a means 
by which a manufacturer may protect the goodwill attaching to his 
trademark or brand, but actually serve as an instrument through 
which horizontal price-fixing between wholesalers, distributors, and 
retailers, on their own levels, may be enforced. Many trade mark 
owners are no longer interested in such contracts but are forced to 
maintain them to satisfy their distributors. FEDERAL TrapE Com- 
MISSION, REPORT ON RESALE PRICE MAINTENANCE (1945). It 
should be noted that the Old Dearborn decision was handed down in 
1936 before the passing of the federal acts and in a time of great 
economic distress when drastic means were necessary to revive the 
economy. The application of the doctrine has been questioned in the 
light of changed economic conditions. Liquor Store Inc. v. Con- 
tinental Distilling Corp. 40 So. 2d 371 (1949). The Supreme Court 
has held that the reasonableness of the exercise of the police power 
by a state must be considered in the light of current economic condi- 
tions. West Coast Hotel Co. v. Parrish, 300 U.S. 379, 57 S. Ct. 578 
(1936). If the operation of the laws serve no public benefit nor pro- 
mote the general welfare, they should no longer be enforced under 
the police power. In the principal case, the majority opinion declares 
that if the Old Dearborn case is to be overruled and the fair trade 
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laws declared unconstitutional, it can be done only by the Supreme 
Court. Although that court has declined to review the instant case, 
it is submitted that the fair trade laws should again be subjected to 
close scrutiny on the constitutional issues. If they are to be upheld, 
they should be classified as emergency powers, (See Emergency Price 
Control Act of 1942, 56 Stat. 765, 50 U.S.C. App. Supp. II § 901 
et seq. (Supp. 1952), and provision made to protect the rights of non- 
signers of the contracts when the laws are to be given effect. 
ye a 


FEDERAL RULES oF CRIMINAL PROCEDURE, RULE 17(c)—PRE- 
TRIAL DiIscOvVERY OF STATEMENTS OF DEFENDANT AND STATEMENTS 
VOLUNTEERED TO THE GOVERNMENT BY WITNESSES OR THIRD PER- 
sons.—Appellant was convicted of second degree murder. On appeal 
the principal error alleged was denial of his motion under Fen. R. 
Crim. P. 17(c) for leave to inspect in advance of trial defendant’s 
statements and statements volunteered to the Government by wit- 
nesses or third parties. Held, remanding, the trial court erred in 
denying pre-trial inspection of the defendant’s statement and the 
statements of witnesses, but was not required to permit inspection of 
statements of third persons in the absence of a showing that such 
statements were “evidentiary.” The court further held that denial of 
pre-trial inspection of defendant’s statement was not prejudicial in 
view of the fact that it was introduced in evidence during trial in 
ample time to enable inspection by the defense for the purpose desired, 
but remanded the case with instructions to order production of the 
statements of witnesses for inspection, to entertain a motion for a 
new trial, and to grant a new trial if, upon hearing the motion, the 
court should determine that appellant was prejudiced by denial of 
the motion for pre-trial inspection. Fryer v. United States, 207 F.2d 
134 (D.C. Cir. 1953), cert. denied, 22 U.S.L. Week 3131. 

In determining that the statements of the defendant and witnesses 
were subject to subpoena prior to trial, the court relied on Bowman 
Dairy Co. v. United States, 341 U.S. 214 (1951), which it read as 
holding that documents and other materials in possession of the Gov- 
ernment may be reached by subpoena under Rule 17(c) “as long as 
they are evidentiary.” The statement relied upon was taken out of 
context and, as interpreted in the Fryer decision, was admitted by the 
court to be in conflict with the clear statement elsewhere in the Bow- 
man opinion, at 220, that Rule 17(c) was not intended to enlarge the 
scope of the limited pre-trial discovery permitted under Rule 16, 1.e., 
of “. . . books, papers, documents or tangible objects, obtained from 
or belonging to the defendant or obtained from others by seizure or by 
process, upon a showing that the items sought may be material to the 
preparation of his defense and that the request is reasonable.” 

The court reasoned that the defendant’s statement, introduced in evi- 
dence at the trial, and statements of witnesses, which might have been 
introduced for impeachment, were clearly “evidentiary,” that such 
written statements are within the ordinary meaning of the word “‘doc- 
ument,” citing Gordon v. United States, 344 U.S. 414, 418 (1953), 
and, therefore, such materials were within reach of subpoena under the 
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plain words of Rule 17(c): “. . . The court may direct that . . . 
documents . . . designated in the subpoena be produced before the 
court at a time prior to the trial or prior to the time when they are to 
be offered in evidence. . . .” 

In the Bowman case, supra, the subpoena called for all documents 
obtained by Government counsel in any manner other than by seizure 
or process, but excepted narrative statements solicited by or volun- 
teered to Government counsel. The Government was willing to fur- 
nish materials within the literal scope of discovery under Rule 16, but 
contended that documents furnished the Government by voluntary in- 
formants were not subject to subpoena under Rule 17(c). The Court 
stated, in the Bowman case at 219, “Rule 16 deals with documents 
and other materials that are in the possession of the Government and 
provides how they may be made available to the defendant for his in- 
formation,” and, at 220, “Rule 17(c) was not intended to provide an 
additional means of discovery.” Thus, when the Court said at 219, 
“No good reason appears to us why . . . (documents and other ma- 
terials in possession of the Government not subject to Rule 16) . . . 
may not be reached by subpoena under Rule 17(c) as long as they 
are evidentiary,” it was not enlarging discovery in criminal cases to 
include materials of a type not available under Rule 16, but was hold- 
ing that for the purpose of subpoena under Rule 17(c) no distinction 
should be made, within the general class of materials subject to dis- 
covery, between those obtained by seizure or process and those which 
the Government had been able to secure without resorting to seizure 
or process. The Court stated at 221, “Where the court concludes that 
such materials ought to be produced, it should, of course, be solicitous 
to protect against disclosures of the identity of informants, and the 
method, manner and circumstances of the Government’s acquisition 
of the materials,” but held invalid one clause of the subpoena as a 
mere fishing expedition. It would seem, therefore, that the Bowman 
opinion does not support the Fryer decision’s radical enlargement of 
discovery under Rule 17(c). 

The note of the Advisory Committee on the Federal Rules of Crim- 
inal Procedure following Rule 17(c), 18 U.S.C. 1970 (1946), states 
that it is substantially the same as Rule 45(b) of the Civil Rules. 
Rule 45(b) is not a discovery rule, but merely provides for subpoenas 
duces tecum. Civil Rule 34 prescribes the scope of discovery of 
documents in civil cases, as does Rule 16 in criminal cases. The Ad- 
visory Committee’s note to Rule 16, 18 U.S.C. 1969 (1946), states 
that it is doubtful that discovery may be permitted under existing law 
in criminal cases, citing United States v. Rosenfeld, 57 F.2d 74 (2d 
Cir. 1932), cert. denied, sub nom. Nachman v. United States, 286 
U.S. 556 (1932) ; that the rule restates existing procedure which per- 
mits the defendant to inspect impounded documents belonging to him, 
and extends the procedure to objects and documents obtained from 
others by seizure or by process, on the theory that such evidential 
matter would probably have been accessible to the defendant had it 
not previously been seized by the prosecution; and that the rule 
leaves the entire matter within the discretion of the court. 

In United States v. Maryland & Virginia Milk Producers Assn., 
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9 F.R.D. 509 (D.D.C. 1949), Judge Holtzoff, a member and Secre- 
tary of the Advisory Committee which drafted the Criminal Rules, 
stated that the purpose of the pre-trial subpoena provision of Rule 
17(c) is limited to requiring production before trial of documents sub- 
poenaed for use at the trial, in the interest of time, and that it is not 
intended as a discovery provision. The Fryer opinion refers to the 
Maryland & Virginia decision as a “pre-Bowman view of 17(c)’s 
scope,” 207 F.2d at 136, note 8; but it is cited with approval in the 
Bowman opinion on that very point. Bowman Dairy Co. v. United 
States, supra at 220. 

In the Gordon case, supra, at 418, the rule is laid down that ques- 
tions as to the production of documents under the Criminal Rules are 
to be governed by the principles of the common law, as interpreted by 
the courts of the United States in the light of reason and experience, 
and, at 420, that for “. . . production purposes it need only appear 
that the evidence is relevant, competent, and outside of any exclu- 
sionary rule.” 

The reported decisions indicate that the federal courts have gen- 
erally recognized the wisdom of limiting pre-trial discovery of docu- 
ments to those specified in Rule 16. In Shores v. United States, 174 
F.2d 838 (8th Cir. 1949), and United States v. Black, 6 F.R.D. 270 
(N.D. Ind. 1946), the courts interpreted the discovery to which the 
defendant has a right under Rule 16 as limited to documents or objects 
in existence and in custody of the defendant or other persons prior to 
the Government’s obtainment of them by seizure or process. The lim- 
itation of pre-trial inspection to such materials was observed in 
United States v. Rosenberg, 10 F.R.D. 521 (S.D.N.Y. 1950); 
United States v. Rainey, 10 F.R.D. 431 (W.D. Mo. 1950); United 
States v. Chandler, 7 F.R.D. 365 (D. Mass. 1947). The defendant 
has been held not entitled to pre-trial inspection of his own confession 
or statement or those of his co-defendant or other witnesses. Shores 
v. United States, supra; United States v. Pete, 111 F. Supp. 292 
(D.D.C. 1953) ; United States v. Brumfield, 85 F. Supp. 696 (W.D. 
La. 1949); United States v. Chandler, supra; United States v. 
Black, supra. But discovery of the defendant’s statement has been 
granted where there was no objection by the Government. United 
States v. Reese, 11 F.R.D. 424 (E.D. Pa. 1951). As stated in 4 
Barron & Hottzorr § 2032, p. 126, note 8, there are unreported 
cases in the District of Columbia in which the court has permitted 
the defendant discovery of his own statement or confession in the 
interest of justice. In United States v. Schneiderman, 104 F. Supp. 
405 (S.D. Calif. 1952), it was held that writings intended to be used 
for rebuttal or impeachment purposes would aid in preparation of the 
defendant’s case only in a negative way and were therefore not sub- 
ject to pre-trial discovery. Whether materials are to be produced and 
inspected prior to trial has been held to rest in the discretion of the 
trial court. United States v. Schiller, 187 F.2d 572 (2d Cir. 1951) ; 
United States v. Schneiderman, supra. 

A statement made in confidence to a prosecuting or investigating 
officer and disclosing a crime has been held to be a privileged com- 
munication, Vogel v. Gruaz, 110 U.S. 311, 316 (1884); Arnstein v. 
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United States, 296 Fed. 946 (D.C. Cir. 1924); until the prosecution 
has surrendered its privilege by calling the witness to testify, Krule- 
witch v. United States, 145 F.2d 76, 79 (2d Cir. 1944). In the 
Krulewitch case, in which the witness had admitted making prior con- 
tradictory statements, the court held that the defendant is entitled to 
inspect at the trial a prior written statement in the possession of the 
Government in order to be able to ask the necessary questions to lay 
the foundation for introduction of the impeaching document; but the 
court distinguished the request to inspect at the time of trial the con- 
tradictory statement of a witness who has testified, from a request to 
inspect in advance of trial statements of witnesses taken by the prose- 
cution in preparation of its case. The Supreme Court in Gordon v. 
United States, supra, was careful to limit its holding to the specific 
facts of that case, in which demand for the witness’ statement was 
made at the trial and after proper foundation had been laid, pointing 
out that the demand for production did not propose a fishing expedi- 
tion among documents possessed by the Government on the chance 
that something impeaching might turn up. 

Assuming full pre-trial discovery by both plaintiff and defendant to 
be theoretically desirable in criminal cases as in civil cases there can 
be no reciprocal discovery as long as the constitutional protection of 
the defendant against self-incrimination endures, for the prosecution 
cannot compel discovery of the defendant’s case. 

In its statement that there is no sound reason for precluding pre- 
trial inspection of the material subpoenaed, the court in the Fryer case 
overlooks the essential differences between civil and criminal trials, 
and disregards the reasons which led the framers of the Federal Crim- 
inal Rules to grant a limited right of discovery, rather than the full 
discovery permitted under the Civil Rules. [For a summary of the 
evolution of Rule 16, see United States v. Bowman Dairy Co., 185 
F.2d 159, 162 (7th Cir. 1950).] Indeed, by its interpretation of Rule 
17(c), the Fryer decision permits in criminal proceedings, as a matter 
of right, pre-trial discovery of papers within the work product of the 
attorney, which normally may not be reached under the civil discovery 
rules. Hickman v. Taylor, 329 U.S. 495, 510-512 (1947). 

The instant decision, in so far as it relates to the statements of pros- 
pective witnesses, opens the way in criminal cases to compelling com- 
plete disclosure of the Government’s case prior to trial, without recip- 
rocal discovery by the Government, and with consequent opportunity 
for fabrication of rebutting evidence and intimidation of prosecution 
witnesses by the defendant. See United States v. Warren, 53 F. Supp. 
435 (D. Conn. 1944). These same objections are dismissed as un- 
tenable in Comment, Pre-Trial Disclosure in Criminal Cases, 60 
Yate L.J. 626-646 (1951), cited in the Fryer opinion; but the Su- 
preme Court recognizes the undesirability of permitting the defendant 
complete access to the Government’s case before trial. Goldman v. 
United States, 316 U.S. 129, 132 (1942). Thus, only in capital cases 
is the defendant entitled to a list of prosecution witnesses. 18 U.S.C. 
§ 3432 (1948); May v. United States, 175 F.2d 994, 1010 (D.C. 
Cir. 1949), cert. denied, 338 U.S. 830, rehearing denied, 338 U.S. 
882 (1949) ; United States v. Schneiderman, supra. 
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Conceding that the federal courts have progressed past the concep- 
tion of a criminal trial as a game of combat by surprise and that the 
accused is entitled to pre-trial inspection of tangible evidence which 
will be introduced against him, this does not warrant the judicial 
rewriting of Rule 17(c) to enlarge the scope of discovery provided by 
Rule 16. It is submitted that if the right to pre-trial discovery in 
criminal cases is to be changed, it should be accomplished by amend- 
ment of Rule 16 after thorough consideration of the practical effects 
of such an amendment. E. B. 


LaNHAM AcTt—FeEpDERAL Law or UNFAIR ComPETITION.—Plain- 
tiff brought an action for trade-mark infringement and for unfair com- 
petition in relation to defendant’s display of plaintiff’s registered trade- 
mark, A.A.A., in front of defendant’s gasoline station. Defendant 
denied having infringed plaintiff’s trade-mark and further asserted 
that the federal court did not have jurisdiction of the unfair competi- 
tion claim. Held, as a substantial claim of trade-mark infringement 
was not shown by the plaintiff, the court could not assume jurisdiction 
of the unfair competition claim under the pendent jurisdiction clause 
of 28 U.S.C. § 1338 (b) (Supp. 1952). Furthermore, no jurisdiction 
was conferred on the federal courts by the provisions of the Lanham 
Act, §§ 39, 44 (b), (h), (i) and 45, (60 Star. 427, 15 U.S.C. 
§§ 1121, 1126 (b), (h), (i) and 1127 (1946) ), in actions involving 
unfair competition. American Automobile Association v. Spiegel, 205 
F.2d 771 (2d Cir. 1953), cert. denied, 22 U.S.L. Week 3132 (U.S. 
Nov. 17, 1953). 

The decision in the instant case brings into sharp focus a contro- 
versy which has been raging since shortly after the passage of the 
Lanham Trade-Mark Act in 1946. That controversy centers around 
the question of whether or not Congress intended to create a federal 
law of unfair competition by the language used in §§ 39, 44(b), (h), 
(i) and 45. 

Prior to the passage of the Lanham Act, an unfair competition ac- 
tion could be brought in the federal courts only if there was diversity 
jurisdiction or if the unfair competition claim was pendent to a “sub- 
stantial and related” federal claim. Hurn v. Oursler, 289 U.S. 238 
(1933). The Hurn v. Oursler doctrine of pendent jurisdiction was 
enacted into statutory law in 1948 in 28 U.S.C. § 1338 (b) (Supp. 
1952). 

tm i947, Professor Rogers in an introduction to THE New TRADE 
Mark Manuvat by Daphne Robert first gave voice to the thought that 
Congress had created a federal law of untair competition. Miss Rob- 
ert also emphatically announced the same thought at page 180 of her 
book in the following words, “Somewhat indirectly, but nevertheless 
effectively, a Federal ‘code of unfair competition’ is thus incorporated 
into our law.” The idea was subsequently discussed and accepted by 
a number of other prominent writers in the field. Rogers, New Con- 
cepts of Unfair Competition Under the Lanham Act 38 T.M. Rep. 
259, 267; Ladas, Trade Marks and Foreign Trade, 38 T.M. Rep. 
278, 288; Lunsford, Trade Marks and Unfair Competition—The De- 
mise of Erie v. Tompkins? 40 T.M.Rep. 169, 179-183. 
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The first court to accept the reasoning of these scholars was the 
Court of Appeals for the Ninth Circuit. Stauffer v. Exley, 184 
F.2d 962 (1950). In that case, a citizen of California engaged in 
interstate commerce brought suit against another citizen of California 
who was engaged wholly in intrastate commerce, for unfair competi- 
tion on grounds of use of an unregistered trade name. The court, 
after noting that there was neither diversity nor pendent jurisdic- 
tion, nevertheless concluded that there was jurisdiction under the pro- 
visions of the Lanham Act. The foundation for its opinion lay in 
the conferring of federal jurisdiction by § 39 for actions arising under 
the Act, and the statement in § 45 that it was the intent of Congress 
to prevent unfair competition. Three interrelated subsections of § 44 
were then employed to buttress its conclusion: (1) §44(b) gave to 
foreigners the benefits of the Act in so far as it was necessary to give 
effect to certain conventions and treaties to which the United States 
was a party; (2) § 44(h) gave the parties described in subsection (b) 
a right to protection against unfair competition; and (3) §44(i) in 
stating: “Citizens or residents of the United States shall have the 
same benefits as are granted by this section to persons described in 
subsection (b) ... .” granted to United States citizens a right of 
protection against unfair competition among themselves—thus in ef- 
fect creating a federal law of unfair competition. 

The reasoning of the Stauffer case has been followed only in the 
Ninth Circuit. Chamberlain v. Columbia Pictures Corp., 186 F.2d 
923 (9th Cir. 1951); Pagliero v. Wallace China Co., Limited, 198 
F.2d 339 (9th Cir. 1952) ; Ronson Art Metal Works, Inc. v. Hilton 
Lite Corp., 111 F. Supp. 691 (N.D. Cal. 1953). An obiter approval 
of the Stauffer doctrine was given in In re Lyndale Farms, 38 
C.C.P.A. (Patents) 825, 186 F.2d 723, 88 U.S.P.Q. 377 (1951). 

In some courts, the Stauffer doctrine was not passed upon because 
it was not raised by the parties. Allen v. Barr, 196 F.2d 159 (6th 
Cir. 1952). In other courts, the Stauffer doctrine was rejected be- 
cause the courts felt that to accept such a doctrine would have the 
effect of nullifying 28 U.S.C. § 1338 (b) (Supp. 1952), a later ex- 
pression of Congressional intent. Ross Products, Inc. v. Newman, 
94 F. Supp. 566 (S.D.N.Y. 1950); Old Reading Brewery, Inc. v. 
Lebanon Valley Brewing Co., 102 F. Supp. 434 (M.D. Pa. 1952) ; 
Ronson Art Metal Works, Inc. v. Gibson Lighter Mfg. Co., 108 F. 
Supp. 755 (S.D.N.Y. 1952). 

The Court of Appeals for the Second Circuit alluded to the doctrine 
of the Stauffer case on several occasions but did not pass on the issue 
until the 4.A.A. case came before it. Dad’s Root Beer Co. v. Doc’s 
Beverages, 193 F.2d 77 (2d Cir. 1951); Cutting Room Appliances 
Corp. v. Empire Cutting Machine Co., 186 F.2d 997 (2d Cir. 1951) ; 
Kleinman v. Betty Dain Creations, 189 F.2d 546 (2d Cir. 1951). 

In the principal case the court examined the same provisions of the 
Lanham Act as were involved in the Stauffer case and arrived at 
the conclusion that Congress did not intend to confer a right of action 
for unfair competition between citizens of the United States. Con- 
gress only intended to confer a reciprocal right on United States cit- 
izens to proceed against foreigners in instances where the foreign 
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citizen competed unfairly with the United States citizen. In so hold- 
ing, the Second Circuit took a stand directly opposed to that of the 
Ninth Circuit as expressed in the Stauffer case. 

Unfortunately, Judge Hand did not set forth the reasons behind 
his interpretation of Congressional intent in the 4.4.A. case. How- 
ever, it is submitted that there are a number of excellent arguments 
in support of the position taken in the 4.4.A. case. 

One of the primary reasons for desiring a new trade-mark law was 
to furnish an incentive to trade-mark owners to register their marks, 
so that a complete record of trade-marks throughout the country 
might be compiled. This purpose was expressed on numerous occa- 
sions in the Committee hearings: Hearings before the Committee on 
Patents on S. 895, 77th Cong., 2d Sess. 12, 13 (1942); Hearings 
before the Committee on Patents on H.R. 82, 78th Cong., 1st Sess. 
31, 47 (1943) ; Hearings before the Committee on Patents on H.R. 
8&2, 78th Cong., 2d Sess. 20, 45 (1944). If a federal law of unfair 
competition were to be found within the limits of § 44 of the Lanham 
Act, such incentive would be to a large extent destroyed since per- 
sons who have not registered their marks would be entitled to the 
remedies of the Act regardless of registration. This result is evi- 
denced by the holding in the Stauffer case. 

A look at the Committee hearings leaves one with the impression 
that § 44 was intended to carry out the obligations of the conven- 
tions and treaties into which the United States had previously en- 
tered. Hearings before the Committee on Patents on H. R. 9041, 
75th Cong., 3d Sess. 195 (1938). In 1944, Miss Robert, one of the 
outspoken proponents of the viewpoint that § 44 creates a federal law 
of unfair competition, was asked by Senator Pepper to enumerate 
the changes made in the existing law by the Lanham Act. After 
naming a number of changes brought about by other sections of the 
Act, she said, “Section 44, page 39, carries out certain provisions 
to which we are committed under international conventions and trea- 
ties.” Hearings before the Committee on Patents on H. R. 82, 78th 
Cong., 2d Sess. 25 (1944). It is interesting to note that she made 
no mention of the creation of a federal law of unfair competition, nor 
is there any mention anywhere else in the discussions of that day, 
which dealt with the changes made in the existing law, of the crea- 
tion of such a law. It is submitted that, had such a far reaching 
change in the law been made, it would not have been overlooked. 
In previous hearings, it was strongly pointed out that our citizens 
had been denied rights in foreign countries because of the failure of 
the United States to provide effective protection to foreigners within 
the United States, and that it was desirable that we should include 
the title on “International Conventions” (§ 44) to protect foreign citi- 
zens so that our citizens would be granted protection abroad. Hear- 
ings before the Committee on Patents on H. R. 4744, 76th Cong., Ist 
Sess. 164, 169 (1939). 

If the intent of Congress was to create a federal law of unfair com- 
petition, it would have been more logical to place such enactment 
in a separate section rather than to hide it away in a remote corner 
of the section entitled “International Conventions.” Furthermore if 
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Congress intended to pass such a law, it would have been unnecessary 
for them to insert § 43. This section, entitled, “False Designations 
of Origin and False Description Forbidden,” expressly deals with 
specific phases of unfair competition which would be included within 
the broad bounds of unfair competition. 

Moreover, a perusal of the Committee hearings fails to divulge 
any extended consideration or discussion of a federal law of unfair 
competition. In view of the lengthy discussions and minute examina- 
tions of most of the other sections of the Act this seems singularly 
peculiar, since such a law would be far broader than the Lanham Act. 
As has been said, “Unfair competition is the genus of which trade- 
mark infringement is one of the species.” Sen. Rep. No. 1333, 79th 
Cong., 2d Sess. 5, March 5, 1946. In other words, this section would 
cover a field greater than the area covered by the whole of the Lanham 
Act—and this with practically no consideration of the results. 

An examination of the Committee hearings as to the purpose of § 44 
(i) reveals very little discussion. In 1939, Mr. Rogers in speaking 
of that subsection said, “This is an attempt to put the citizen on an 
equality with the foreigner instead of just the reverse, which is usually 
the case.” Hearings before the Committee on Patents on H. R. 4744, 
76th Cong., 1st Sess. 164 (1939). Equality usually means to have 
the same rights. What rights did the foreigner receive? He received 
the right to bring an action for unfair competition against a United 
States citizen in the federal courts. To grant equality to United 
States citizens then would require the grant of a right to sue foreigners 
for unfair competition and it would mot require that United States 
citizens be granted a right to proceed against each other in the federal 
courts. 

In the Ross Products case, the Stauffer doctrine was rejected on 
the ground that under any other interpretation, 28 U.S.C. § 1338(b) 
(Supp. 1952), a 1948 enactment of Congress, would be a nullity. 
Judge Hand, in the A.A.A. case, did not rely on the reasoning of this 
case. This is a strong argument, however, against the doctrine of 
the Stauffer case. In the Stauffer case, the defendant argued that 28 
U.S.C. § 1338(b) (Supp. 1952), repealed the provisions of the Lan- 
ham Act which had created a federal law of unfair competition. The 
court rejected this argument because there was no specific repealing 
provision in the later act and because it disfavored implied repeals. 
It is submitted that the Congress, in passing 28 U.S.C. § 1338(b) 
(Supp. 1952), did not intend to repeal any of the provisions of the 
Lanham Act because it was unaware that anyone would attribute to 
them an intent to create a federal law of unfair competition in the 
Lanham Act. In enacting 28 U.S.C. § 1338(b) (Supp. 1952), Con- 
gress was legislating in a field which it had not previously occupied. 

One further consideration is that of the provision in § 45 of the 
Lanham Act, which states that the intent of the Act is “. . . to pro- 
tect persons engaged in such commerce against unfair competition 
. ...” Judge Hand states in the principal case that this statement 
is as easily referable to other sections of the Act as it is to § 44. Al- 
though Judge Hand does not say to what other sections this statement 
is referable, it could and does more logically refer to § 43, a section 
which deals specifically with unfair competition. 
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It is submitted that the decision in the A.A.A. case is the correct 
interpretation of the applicable provisions of the Lanham Act. To 
hold otherwise would be to create a broad federal law from ambiguous 
terms that fail to show clearly the necessary Congressional intent. 
If a federal law of unfair competition is desirable, the problem should 
be approached by positive and unambiguous action of Congress— 
a legislative enactment dealing specifically with unfair competition— 
rather than through a strained interpretation of the Lanham Act, 
such as that of the Stauffer case. 

In view of the important question raised in this case it is regrettable 
that the Supreme Court has denied certiorari. The question must 
be settled ultimately, and until it is, it will stand as another obstacle 
in the already crowded path of the patent and the trade-mark bar. 

D. P. W. 


Mivirary LAw—PRrIvILeGE AGAINST SELF-INCRIMINATION— 
CoMPELLING ACCUSED TO GIVE A SPECIMEN OF His HANDWRITING. 
—The accused, an Army corporal, was ordered by his commanding 
officer, pursuant to a criminal investigation, to furnish an investigator 
with a specimen of his handwriting. On the advice of counsel the 
accused refused to comply with this direct order on the grounds that 
to do so would tend to incriminate him. He was tried and convicted 
of a violation of Article 90, U.C.M.J., 64 Stat. 135 (1950), 50 U.S.C. 
Sec. 684 (Supp. 1952) (wilful disobedience of the lawful order of a 
superior officer). Held, the order forming the basis of the charge in 
this case violated the provisions against self-incrimination of Article 
“aan U.C.M.J., 64 Strat. 118 (1950), 50 U.S.C. sec. 602 (Supp. 
1952) and was, therefore, void. United States v. Rosato, 3 
USCMA 143, 11 CMR 143 (1953). 

Article 31(a), U.C.M.J., supra, secures to persons subject to the 
Uniform Code of Military Justice the same rights as those secured to 
members of the civilian community under the self-incrimination pro- 
vision of the Fifth Amendment to the United States Constitution. 
United States v. Eggers, 3 USCMA 191, 11 CMR 191 (1953). 

In few other areas of law is there such a diversity of opinion as 
there is among the highest courts of our land on the subject of self- 
incrimination. Decisions are scarce in which the constitutional issue 
is squarely raised. Since the keynote of the privilege is freedom from 
“compulsion”, voluntary action by the accused generally waives his 
privilege against self-incrimination even though he is not properl 
informed of his legal rights. People v. Collins, 223 Mich. 303, 193 
N.W. 858, 860 (1923); People v. Sturman, 209 Mich. 284, 176 
N.W. 397 (1920). 

The court in the instant case reasoned that since law enforcement 
officials cannot compel the production of private papers to be used 
against an accused in a criminal proceeding, as in Boyd v. United 
States, 116 U.S. 616 (1886), a fortiori, these same officials may not 
lawfully compel the accused to compose and deliver such evidence 
(execute a sample of handwriting). The court felt that compelling 
the accused to execute a specimen of his handwriting is much more 
serious than taking a fingerprint, placing a foot in a track, examining 
for scars, forcibly shaving a man, trimming his hair, requiring him 
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to grow a beard, or forcing him to try on a garment. Taking a speci- 
men of handwriting is said to require an affirmative conscious act on 
the part of the accused whereas the former examples do not. 

Causing the accused to print a sample of his handwriting, over his 
objection, is hardly the same as requiring him to compose and pro- 
duce a document which contains incriminating facts. This is, how- 
ever, the analogy drawn by the court in the instant case. This argu- 
ment originated in Beltram v. Samson and Jose, 53 Phil. Is. 570 
(Sup. Ct. P.I. 1929) which is one of the few cases on this point. 
The Supreme Court held an accused could not be compelled to execute 
a sample of his handwriting for the prosecuting attorney. The court 
felt that compelling the accused to execute a specimen of his hand- 
writing was more serious than the enforced production of private 
papers or documents. Requiring production in court of the factual 
contents of the papers and documents of the accused would be the 
same as compelling him to testify on the merits of the case, whereas 
the taking of a specimen of handwriting for identification purposes 
can be considered logically as nothing more than gathering physical 
evidence. It differs little from the taking of fingerprints over the 
objection of the accused. INBAU, SELF-INCRIMINATION 46 (1950). 
The prohibition against compelling by legal process the production 
of private papers is well established in our law. Boyd v. United 
States, supra. The rule prevents physical torture and other less vio- 
lent but equally reprehensible modes of compelling the production of 
incriminating evidence. It forces prosecutors to search for indepen- 
dent evidence instead of relying upon proof extracted from individuals 
by force of law. United States v. White, 322 U.S. 694 (1944). This 
does not mean that identifying the signature on lawfully obtained 
documents by comparing it with one obtained over the objection of 
the accused is one of the dangers the rule seeks to avoid. 

The logical result of this “affirmatively conscious act” rule would 
be that the accused who complied with the orders of police officers 
in doing one of these acts could have the evidence excluded because 
he was compelled to do an affirmatively conscious act, while in the 
case of forceful handling by police officers where the accused’s hands 
were placed on the fingerprint pad or the accused’s foot was physi- 
cally placed in the track he could not complain. An equally technical 
distinction has been applied by several state courts in the footprint 
cases. Some of them seem to have no trouble with the situation 
where a shoe is forcibly taken from an accused and placed in a foot- 
print. State v. Griffin, 129 S.C. 200, 124 S.E. 81 (1924). If the 
accused, however, is required to place the same shoe in the same 
footprint, many courts say this is a violation of his privilege against 
self-incrimination. See e.g., State v. Griffin, supra; see Note, 64 
A.L.R. 1089 (1929). 

The United States Supreme Court laid down the rule for such 
cases in Holt v. United States, 218 U.S. 245 (1910). The accused 
was forced to try on a coat before trial and a witness to this incident 
testified that the coat fitted the accused. The claim by the accused 
that this act violated his privilege against self-incrimination was 
labeled “an extravagant extension of the Fifth Amendment” by Mr. 
Justice Holmes. The Court reiterated the traditional view on this 
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privilege; viz., that it applied only to testimonial compulsion. “Un- 
less some attempt is made to secure a communication, written or oral, 
upon which reliance is to be placed as involving his consciousness of 
the facts and the operations of his mind in expressing it, the demand 
made upon him is not a testimonial one.” 8 WIGMORE, EVIDENCE 
§ 2265 (3d ed. 1940); See 150b, MCM, 1951. 

An area of modern development in this field is that of physical and 
scientific examination of the body and bodily fluids. In the case of 
Green Lake County v. Domes, 247 Wis. 90, 18 N.W. 2d 348 (1945) 
the accused, charged with driving while intoxicated, was required to 
submit to an intensive examination. This included writing his name, 
giving a brief personal history and submitting to a number of neuro- 
logical tests such as observation of his speech and testing his reflexes. 
The court held that the privilege against self-incrimination was not 
violated because no testimonial compulsion was involved. Contra: 
Apodaca v. State, 140 Tex. Cr. R. 593, 146 S.W. 2d 381 (1940). 

It is submitted that the court in the instant case has confused an 
identification procedure which uses physical evidence with the rule 
forbidding production of incriminating documents. The MANUAL 
FoR Courts MartIAL, § 150b, sets forth a clear, simple, and accurate 
rule for this field of law: “The prohibition against compelling a per- 
son to give evidence against himself relates only to the use of com- 
pulsion in obtaining from him a verbal or other communication in 
which he expresses his knowledge of a matter and does not forbid 
compelling him to exhibit his body or other physical characteristics 
as evidence when such evidence is material.” It is unfortunate that 
the court in the instant case found it necessary to abandon this rule 
for an ambiguous test which divides the acts of the accused into those 
which are affirmative and those which are passive. R. M.L. 


PATENTS—PATENTABILITY—SECTION 103 oF THE 1952 PATENT 
Act—In an action for patent infringement, defendant admitted in- 
fringement of the claims of the plaintiff’s two patents but alleged that 
both patents were invalid, the first being directed to a mere aggrega- 
tion and the second to an old combination. Plaintiff argued that the 
Patent Act of 1952 was retroactive in operation and that it modified 
the standard of patentable invention. Held: The claims of both 
patents are invalid for lack of invention. The court, after assuming 
but not deciding that the act is retroactive, found that the first sentence 
of 35 U.S.C. § 103 (1952) does not change the case law requirement 
for invention. Gagnier Fibre Products Co. v. Fourslides, Inc., 112 F. 
Supp. 926 (E.D. Mich. 1953). This holding is in line with the inter- 
pretations which have been given § 103 by other courts since its enact- 
ment. Stanley Works v. Rockwell Mfg. Co., 203 F.2d 846 (3rd Cir. 
1953); Thys Co. v. Oeste, 111 F. Supp. 665 (N.D. Cal. 1953) ; 
Application of O’Keefe, 202 F.2d 767 (C.C.P.A. 1953); General 
Motors Corp. v. Estate Stove Co., 203 F.2d 912 (6th Cir. 1953). 

The stated purpose of the new Patent Act, supra, is to revise and 
codify the laws relating to patents. H.R. Rep. No. 1923, 82d Cong. 
2d Sess. 1 (1952). Although the subject matter of § 103 did not pre- 
viously appear in statutory patent law, the question has been raised 
as to whether it is a revision or a codification of decisional law which 
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has existed for one-hundred years. The Report of the Committee 
on the Judiciary of the House of Representatives states, “Section 103, 
for the first time in our statute, provides a condition which exists in 
the law and has existed for more than 100 years, but only by reason 
of decisions of the courts.” See H. R. Rep. No. 1923, 82d Cong., 
2d Sess. 5 (1952). 

It has been argued that the Supreme Court in Great Atlantic and 
Pacific Tea Co. v. Supermarket Equipment Corp., 340 U.S. 147 
(1950) had established a higher standard of invention for combina- 
tion patents but that Congress had rejected this standard in the new 
Act. General Motors v. Estate Store Co., supra. The court answer- 
ed, that the extent to which the A & P case, required a different, 
or more exacting standard, or a more severe test for combination 
claims than the single standard of invention for all patents was not 
rejected by Congress in the new Patent Act. bid. 

The majority opinion in the A & P case, supra, laid down the rule 
that for a combination of old elements to be patentable they must per- 
form a different function in the combination than they perform out 
of it. This has been interpreted as setting a new and higher standard 
of invention by some lower courts, McCord v. Beacon Auto Radiator 
Co., 193 F.2d 985 (1st Cir. 1952); Paramount Industries v. Solar 
Products Corp., 186 F.2d 999 (2d Cir. 1951); See Lutz, Are the 
Courts Carrying Out Constitutional Public Policy on Patents?, 34 
J. Pat. Orr. Soc’y 766 (1952); See Broder, Gadget Patents, 33 
J. Pat. Orr. Soc’y 102 (1951); while others saw no reason for 
adopting a new test of invention, Watson v. Heil, 192 F.2d 982 (4th 
Cir. 1951); Ackermans v. General Motors Corp., 202 F.2d 642 (4th 
Cir. 1953); See Balluff, Do Recent Supreme Court Opinions Raise 
the Standard of Invention, and are Lower Courts Misinterpreting 
Such Opinions?, 34 J. Pat. Orr. Soc’y 847 (1952); See Michel, 
The Standard of Invention and the United States Supreme Court, 33 
J. Pat. Orr. Soc’y 297 (1951). Although the general rule as to 
combination had been laid down as early as 1873, Hailes v. Van Wor- 
mer, 20 Wall. 353 (U.S. 1873), and often times repeated, Pickering 
v. McCullough, 104 U.S. 310 (1881); Lincoln Co. v. Stewart-War- 
ner Corp., 303 U.S. 545 (1938), there are many who feel the Court 
selected the A & P case, in which two courts had already found the 
claims of the patent to be valid, to express disapproval of the applica- 
tion of the rule, and to establish a stricter interpretation of it. Are the 
Courts Carrying Out Constitutional Public Policy on Patents?, supra. 

In the concurring opinion in the A & P case, supra, Mr. Justice 
Douglas accused the Patent Office of looking with favor upon the op- 
portunity which the exercise of discretion affords to expand its own 
jurisdiction. He implies that the Patent Office has adopted a broader 
conception of patents than the Constitution contemplates. Many 
courts have since expressed this same view. Kono Mfg. Co. v. Vogue 
Optical Mfg. Co., 94 F. Supp. 251 (S.D.N.Y. 1950); Aeration Pro- 
cesses Inc. v. Lange et al., 196 F.2d 981 (8th Cir. 1952) ; Vapor Blast 
Mfg. Co. v. Panghorn Corp., 186 F.2d 230 (4th Cir. 1950) ; Van der 
Horst Corp. v. Chromium Corp., 98 F. Supp. 412 (S.D.N.Y. 1951). 
It might be argued that § 103 was enacted by Congress to lend legis- 
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lative support to this view. This same concurring opinion, however, 
stated that “. . . the invention, to justify a patent, had to serve the 
ends of science—to push back the frontiers of chemistry, physics, and 
the like; to make a distinctive contribution to scientific knowledge.” 
A & P case, supra, at 154. Congress does not appear to sanction 
this view since § 103 states that “A patent may not be obtained. . . 
if the differences between the subject matter sought to be patented 
and the prior art are such that the subject matter as a whole would 
have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains.” 
Furthermore, since no other sections of the Act provide for such a 
narrow view of patentable invention, Congress appears to have re- 
jected it. 

Since the enactment of the new Patent Act, some courts, while not 
specifically mentioning § 103, have apparently relied upon it in de- 
termining the validity of claims wherein old elements have been com- 
bined. Porter Cable Machine Co. v. Knives & Saws, Inc., 204 F.2d 
21 (7th Cir. 1950) ; Joseph Bancroft & Sons Co. v. Brewster Finish- 
ing Co., 98 U.S.P.Q. 187 (D.N.J. 1950) ; Application of Eckert, 203 
F.2d 729, 97 U.S.P.Q. 351 (C.C.P.A. 1953). These courts in fol- 
lowing the old rule of decisional law either without mentioning the 
statute or by referring to “. . . the standard of patentable invention 
required by the statute of the United States”, Porter Cable Machine 
Co. v. Knives & Saws, Inc., supra, imply that the law on this point 
remains unchanged. 

It is submitted that the first sentence of 35 U.S.C. § 103 (1952), 
which has for the first time established a statutory standard of inven- 
tion, will be interpreted to have adopted, in broad terms, the de- 
cisional law and will prevent extremely strict applications of the 
rule, such as that propounded in the concurring opinion of Justices 
Douglas and Black in the A & P case, supra. Because of the gener- 
ality of the terms used by Congress in laying down this standard, 
the courts still must fit the particular facts to the standard in border- 
line cases, but they are not equipped with an implicit legislative sanc- 
tion to establish new standards as the economic and political thinking 
of the Court changes. 


SERVICE MarKS—PROTECTION UNDER THE LANHAM TRADE- 
Mark Act oF 1946—Plaintiff registered a picturization of an ox- 
drawn covered wagon on a prairie background as a service mark in 
accordance with the provisions of the Lanham Act, 60 Stat. 427 
(1946), 15 U.S.C. § 1051 et seg. (1946), alleging constant use thereof 
on its policies, stationery, and advertising media since 1926. Defen- 
dant began using a similar mark shortly prior to the passage of the 
Lanham Act. Plaintiff sued to enjoin use of the mark. Held, injunc- 
tion denied on the ground that the symbol fails to perform the func- 
tions of identifying, selling, and guaranteeing the quality of the ser- 
vices rendered. Springfield Fire & Marine Insurance Co. v. Foun- 
ders’ Fire & Marine Insurance Co., 99 U.S.P.Q. 38 (N.D. Cal. 1953). 

The federal trade-mark statutes in force prior to the passage of the 
Lanham Act, viz. the Act of February 20, 1905 (as amended), 33 
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Stat. 724, 15 U.S.C. § 81 et seqg., and the Act of March 19, 1920, 41 
Stat. 533, 15 U.S.C. § 121 et seg., made no explicit provision for the 
registration and protection of service marks, being in their terms 
restricted to marks applied to goods or articles of merchandise. At 
common law, service marks were not granted trade-mark protection 
except insofar as the principles of unfair competition and a consid- 
eration of the equities of the particular case dictated. Atlas Assurance 
Co. v. Atlas Insurance Co., 138 Iowa 228, 112 N.W. 232 (1907). 
Sections 3 and 45 of the Lanham Act now specifically provide for the 
registration of service marks, subject to rules similar to those applied 
to conventional trade-marks. Section 32 of the Act extends trade- 
mark remedies to service marks. 

The primary function of a trade mark is the creation of a market 
and the identification of the origin and quality (either absolute or 
comparative) of the goods to which it is applied. Hanover Star Mill- 
ing Co. v. Metcalf, 240 U.S. 403 (1916); Mishawaka Rubber & 
Woolen Mfg. Co. v. S. S. Kresge Co., 119 F.2d 316 (6th Cir. 1941), 
rev'd on other grounds, 316 U.S. 203 (1942). The mark, assuming 
its subject matter to be such as to render it susceptible to becoming 
a good technical trade-mark, can become a valid and protectable trade- 
mark only through actual use. Hanover Star Milling Co. v. Metcalf, 
supra; Kathreiner’s Malzkaffee Fabriken m.b.h. et al. v. Pastor 
Kneipp Medicine Co., 82 F.321 (7th Cir. 1897). The courts have in- 
terpreted this “use” to mean “use in public,” t.e., disclosure of the 
mark and its significance to the public. Macmahan Pharmacal Co. 
v. Denver Chemical Mfg. Co., 113 F. 468 (8th Cir. 1901); Kipling 
v. G. P. Putnam’s Sons et al., 120 F. 631 (2d Cir. 1903); Capewell 
Horse Nail Co. v. Putnam Nail Co., 140 F. 670 (C.C.D. Mass. 1905). 
Since the Lanham Act makes no changes in the meaning of the term 
“use,” it may validly be assumed that the “public use” requirement 
is still in force. The term “public” is itself rather flexible and must 
be interpreted with due regard for the circumstances of each indi- 
vidual case. Thus, in American Brake Shoe & Foundry Co. v. Alltex 
Products Corp., 117 F.2d 983 (2d Cir. 1941), cert. denied 314 US. 
631 (1941), a trade-mark case very analogous to the instant case, both 
parties supplied brake linings to service shops in which mechanics 
installed them where needed. The court held that the plaintiff must 
show, to be entitled to relief against the defendant’s infringement of 
his trade-mark, that the repair and service shop personnel were de- 
ceived into believing that the defendant’s brake linings were those 
of the plaintiff. Implicit in this holding is the principle that the term 
“public” need not be restricted to the public at large but may refer 
to those persons in the trade who come into direct contact with the 
goods and who, though experts, might become confused as to the 
origin or quality of the goods, as well as a recognition of the fact that 
even expert intermediaries between the producer and the consumer 
often rely on trade-marks in choosing and identifying a product or 
its origin. 

With regard to trade-marks, Section 45 of the Lanham Act speci- 
fies that “use” may be effected by placing the marks on the goods, 
on their containers, on labels affixed to the goods, or on the displays 
associated with the goods. The Act, however, is silent as to what 
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may constitute “use” with regard to service marks, merely stating 
in Section 45 that the mark must be “used or displayed in the sale 
or advertising of serivces.” Whereas the trade-mark provision re- 
quires some degree of physical proximity between the mark and the 
goods, the service mark provision defines nothing which could serve 
as a concrete example of use or display. From the language of Sec- 
tions 3 and 45 it may be inferred that Congress intended service marks 
to be treated, as far as practicable, in the same manner as trade-marks. 
Consequently, the minimum requirement for the validity of a service 
mark must be that the mark and its significance are disclosed to the 
public. But when the intangible nature of services (as distinguished 
from goods) is considered it becomes apparent that the concept of 
physical proximity does not apply to service marks or must, at least, 
be greatly modified. In all cases, of course, the function of a service 
mark as regards services must be the same as that of a trade-mark 
with respect to goods. Hearings before House, Committee on Patents 
on H.R. 102, H.R. 5461, S. 895, 77th Cong., 1st Sess. 170-177 
(1941). 

The question of the registrability of any particular symbol as a 
service mark has been considered a number of times by the courts 
and the Patent Office tribunals. In most of the cases the mark sought 
to be registered comprised a slogan, i.e., a complete, intelligible se- 
quence of words rather than a mere symbol or a group of words 
juxtaposed in some fanciful order. The decisions have not been uni- 
form. Thus, in American Enka Corp. v. Marzall, Com’r Pats., 92 
U.S.P.Q. 111 (D.D.C. 1952), registration of a slogan was allowed 
in a district court reversal of a Patent Office ruling denying registra- 
tion. In Ex parte The Proctor & Gamble Co., 97 U.S.P.Q. 78 
(P. O. Ch. Ex. 1953) and Ex parte Radio Corporation of America, 
40 C.C.P.A. (Patents)—, 205 F.2d 180, 98 U.S.P.Q. 159 (1953), 
registration was denied. All the cases agree, nevertheless, on the 
fundamental proposition that a service mark, to be registrable, must 
positively identify the services offered and may not be merely associ- 
ated therewith incidental to the identification and sale of goods. Deren- 
berg, The Sixth Year of Administration of the Lanham Trade-Mark 
Act of 1946, 43 T.M.R. 779 (1953). 

The instant case is the first to come directly to grips with the scope 
of protection to be granted a service mark registered under the terms 
of the Lanham Act. The court reasoned that, since neither plaintiff 
nor defendant has any direct contact with the public, and since those 
seeking to purchase insurance must contact a broker or an agent to 
obtain the policy and coverage from the insurer, the public does not 
rely on the mark shown on the policy in choosing the company from 
which coverage is to be obtained. The court specifically held that the 
covered wagon motif employed by both parties does not and cannot 
perform the functions of indicating the ownership or guaranteeing 
the quality of, and advertising and selling, the services here involved 
to the public. The court further found that the evidence failed to 
show that the brokers or agents themselves are influenced in any 
way by these marks in choosing an insurer for any particular client 
or that a possibility of confusion exists. 

The language of the opinion makes it clear that the district court 
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realized that it was considering a new offshoot of the law of trade- 
marks. It is not contended that the final decision was erroneous, 
since the evidence, in the absence of any re-evaluation indicating the 
contrary, failed to show that the brokers or agents identified the in- 
surance companies by their marks and that they might become con- 
fused as to the identity of the insurer when confronted with policies 
or advertising materials from different companies bearing similar 
marks. It is submitted, however, that the court has injected a dubious 
if not detrimental principle into the law by holding that the picturiza- 
tion of the covered wagon on the prairie cannot serve either to iden- 
tify the insurance company to the brokers and agents or to create a 
market among the brokers and agents through its advertising appeal. 
It is apparent that the former point, if carried to its logical conclu- 
sion, will prevent all insurance companies, except those advertising 
in such publications, as newspapers and magazines, or by personal 
approach to the ultimate purchaser, from obtaining protection for 
their established symbols of identification. It seems paradoxical that 
a mark which would be protectable under principles of unfair competi- 
tion, if the evidence warrants a finding of unfair competition, is not 
protectable under the terms of a statute expressly drafted to protect 
it. The court’s reasoning on the latter point appears to conflict with 
the decision in the American Brake Shoe & Foundry Co. case, supra. 
The mere fact that the public is not directly contacted by the insurer 
provides no logical basis for the court’s opinion on this point. Even 
an insurance broker or agent must at some time become familiar with 
the companies which he is to represent, and, being human, he too may 
become confused when confronted with similar identifying marks from 


a plurality of insurance companies. 


TAXATION—CAPITAL Loss or OrpINARY Loss—CoMPROMISE Pay- 
MENT IN SUIT FOR COMMISSION ON SALE OF REAL EstaTE—Tax- 
payer and another individual were members of a partnership which 
communicated with several real estate agents in 1946 regarding the 
sale of partnership assets. None of the agents was given an exclusive 
right to sell the property. In 1947 the taxpayer negotiated a sale 
which was consummated. Thereafter one of the agents sued the 
partnership for a $12,000 commission on the sale. Taxpayer and his 
partner settled the suit for $5,000 in 1948 but did not acknowledge 
the liability. Each deducted $2,500 in arriving at net income for 
1948. The Commissioner of Internal Revenue determined that the 
$5,000 payment should be offset against the capital gain on the sale 
of the partnership property, and that additional income taxes were 
due as a result. The taxpayer contested the assessment of the addi- 
tional taxes. Held, the payment is deductible as an ordinary business 
expense paid for the management, conservation, or maintenance of 
property held for the production of income. Samuel G. Swaim v. 
Commissioner, 20 T.C_—(No. 142, September 17, 1953). 

Int. Rev. Cope § 23(a)(2) relates to deductions from gross in- 
come of non-trade or non-business expenses and provides that there 
shall be allowed as deductions: “In the case of an individual, all the 
ordinary and necessary expenses paid or incurred during the taxable 
year for the production or collection of income, or for the manage- 
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ment, conservation, or maintenance of property held for the produc- 
tion of income.” In the instant case the Tax Court was asked to 
determine whether the amount in question is deductible in full as an 
ordinary expense within the provisions of section 23(a)(2), or 
whether such amount should be treated as a reduction of the sales 
price paid and, consequently, subject to the limitations imposed on 
capital losses. The Tax Court rejected the Commissioner’s conten- 
tion that the amounts paid in compromise and settlement of the suit 
were essentially commissions on the sale of the property in the prior 
year. The court reasoned that capital loss treatment in such cases is 
not always warranted by the fact that the expense is related to the 
sale of a capital asset and that, in determining tax consequences, pay- 
ment should be considered in the light of the purpose for which it 
was made. 

Once again the Tax Court has refused to adopt a theory which 
would have it relate an expenditure made in one year to a trans- 
action of a prior year in order to determine its status for Federal 
tax purposes. In C. W. Braznell, 16 T.C. 503 (1951), followed by 
the court in the instant case, the owner of hotel property paid a state 
court judgment for breach of his obligation to pay a sales commission 
on the sale of the property. The taxpayer denied liability for the 
commission, but the jury found against him. The Tax Court, never- 
theless, treated the payment as an expense incurred in the manage- 
ment, conservation, or maintenance of property held for the produc- 
tion of income, and held it to be deductible in full as a non-business 
expense within the meaning of section 23(a)(2) of the Code. The 
court viewed the transaction as separate and apart from sale of the 
property in the prior year, yet related the expense to the income pro- 
ducing nature of the property sold in the prior year. In Frederick 
R. Bauer, 15 T.C. 876 (1950), the court held that taxpayers, who had 
received distributions in liquidation of a corporation in a prior year 
and were later required as transferees of the assets of the corpora- 
tion to pay a judgment rendered against the old corporation, sustained 
ordinary losses on payment of the judgment. The Court of Appeals 
for the second circuit reversed, treating the loss as capital, Commis- 
sioner v. Arrowsmith, 193 F.2d 734 (2d Cir. 1952), aff'd sub nom 
Arrowsmith v. Commissioner, 344 U.S. 6 (1952). 

The Supreme Court has found it necessary to go back to a transac- 
tion of a prior year to determine the taxable status of expenditures 
claimed in a subsequent taxable period. Lykes v. United States, 343 
U.S. 118 (1952). In that case the Court held that legal fees incurred 
by the taxpayer in contesting a gift tax deficiency were not deducti- 
ble for federal income tax purposes. The Court reasoned that since 
the gift tax itself was not a deductible item, the expense of contesting 
the deficiency was attributable to the gift and therefore not deductible. 

The Court followed the same principle in Arrowsmith v. Commis- 
sioner, supra, holding that the payment of a judgment against a liqui- 
dated corporation should be treated as part of the original liquidation, 
requiring a classification as a capital loss just as the taxpayers had 
treated the original distribution as capital gains. It is clear that had 
the Tax Court applied the rationale of the Arrowsmith and Lykes 
cases, supra, to the principle case it would have held that the payment 





380 THE GEORGE WASHINGTON LAW REVIEW 


in satisfaction of the broker’s claim was tantamount to a commission 
paid to the real estate agent, treating this and other expenditures as 
part of one transaction since the expenditures arose in connection 
with the sale of the same property. 

Fundamentally, commissions paid in connection with both pur- 
chases and sales of investment property, being direct expenses of ac- 
quiring and disposing of the property, are direct charges against the 
profit, or increase the losses arising from the transaction. The In- 
ternal Revenue Service expressed the view in G.C.M. 15430, XIV-2 
Cum. Butt. 59, (1935), that buying commissions are a part of the 
cost of securities and are not deductible as ordinary and necessary 
business expenses, and that selling commissions are an offset against 
the sale price and are not deductible as ordinary and necessary busi- 
ness expenses, except in the case of a dealer in securities. This inter- 
pretation was adopted by the Supreme Court in Helvering v. Winmill, 
305 U.S. 79 (1938), where it was held that commissions paid on the 
purchase of securities by traders were a part of the cost thereof, and 
could not be deducted as a business expense. Later, the Court ruled 
that commissions paid on sales of securities by a trader were an off- 
set against the selling price. Spreckles v. Commissioner, 315 U.S. 
626 (1942). The same rules apply to real property transactions. 
A non-dealer may not deduct commissions on the sale of real estate 
as a business expense but must use them to offset the selling price. 
Giffin v. Commissioner, 19 B.T.A. 1243 (1930). The mere fact that 
commissions on the sale of real property are paid in a year subsequent 
to the sale of the property should not change the nature of the pay- 
ments ; the liability for commissions is directly related to, and would 
not have existed except for, the sale of the property in an earlier year. 
This liability, if paid in the year of the sale, would have represented 
a diminution in the capital gain realized on the sale. The two are 
tied together and should be treated as part of one transaction. See 
Commissioner v. Arrowsmith, supra. 

The Tax Court in the principal case stressed the fact that the com- 
promise payment was made not as an acknowledgement of liability for 
the commissions claimed but to avoid expensive litigation. This em- 
phasis suggests that if the taxpayer had acknowledged such liability, 
the compromise payment would not have been treated by the court 
as a deductible, non-business expense but as a selling expense in re- 
duction of the sales price of the property. In such a case the tax- 
payer would merely have paid a commission he admitted to be due. 
This reasoning, however, appears inconsistent with the Court’s pre- 
vious decision in the Braznell case, supra, where, though the com- 
missions were declared to be due by a decision of a state court, the 
Tax Court ruled that the payment of the judgment was a non-business 
expense. 

The Commissioner’s determination in the principal case finds ap- 
proval in the decision in the case of Sylvester G. Miller, T.C. Mem. 
Dec., Docket 111238 (1943), involving payment in settlement of a 
suit brought for a stock purchase commission. The court stated that 
such payment was not deductible by the taxpayer but was part of the 
cost of the securities purchased. It was held that the payment was a 
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belated payment of commission for the purchase of securities, and was 
not less so because it was made as a result of litigation. 

In the light of the Arrowsmith and Lykes cases, supra, there ap- 
pears to be little justification for a decision which could divorce the 
payments made to the brokers in settlement of their claims for com- 
missions from the sale of the properties giving rise to their claims. 
The decision in the principal case that such payments were not com- 
missions but amounts expended for the management, conservation, 
or maintenance of property held for the production of income does 
not appear to be sound inasmuch as the property had already been 
disposed of in a prior year. It is submitted that since a payment made 
by a taxpayer in a compromise of a broker’s claim as in the principal 
case is tantamount to a commission paid on the sale of the property, 
the expenditure should be regarded as part of the transaction involving 
the sale of the property, and, since the Arrowsmith and Lykes cases 
were decided at a later date than the Tax Court’s decision in the 
Braznell case, the Tax Court should have applied the rule of the Su- 
preme Court cases rather than its own conflicting decision in Braznell 
v. Commissioner, supra. F, M. C. 
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ErFEcTIVE LeGAL REsEARCH. By Miles O. Price and Harry Bitner. 
New York: Prentice-Hall, Inc., 1953. Pp. 633. $10.00. 

Occasionally a legal book is published in a particular subject field 
which becomes a classic. I feel safe in predicting that this volume 
will assume that standing in the field of legal bibliography. 

One of the authors of the book is librarian at Columbia University 
Law Library and has been a teacher in the use of law books for many 
years. His reputation in his profession is for careful and scholarly 
work, and this volume reflects his usual studious approach. The ar- 
rangement of the subject matter of the book is along standard lines. 
It is the lucid presentation of the subject matter and the amount of 
detailed information included therein which make it an exceptional 
work. Its bibliographical manual, comprising 250 pages, and its 
chapter on standard citation forms also put the book in a class by 
itself. 

This publication is written for all persons interested in legal re- 
search—student, lawyer, and librarian—and each will find in it the 
approach desired by him. Although the first year student may be 
overwhelmed by the sheer volume of the book and the material in- 
cluded therein, the book is arranged for him. Each chapter has its 
main content in large type, followed by a discussion in smaller type, 
which amplifies the main statement. According to the foreword, this 
is done to provide a manageable text for standard instruction and to 
allow for the omission of portions considered beyond the needs of a 
course in legal bibliography. A chapter especially designed for stu- 
dents is “Coordinating the Techniques”. This chapter has a check- 
list of procedures to be used in attacking a problem and will aid a 
student in developing good research habits. Another aid, both for 
the advanced student and the practitioner, is the terse samples of 
an appellate brief and a memorandum of law included in the biblio- 
graphical manual. 

From the researcher’s point of view, this is not a book of first im- 
pression. It continues to provide new information and ideas on every 
reference use or every reading. No information, if it will aid the 
researcher, has been considered too inconsequential for inclusion. For 
instance, the rules for alphabeting and filing in case tables are set 
forth as a caveat for all users of these tables. Many fine points of 
research and much knowledge of the technical variations in publica- 
tions, which only can be gained through years of first-hand experience, 
have been collected here and passed on to the reader. The informa- 
tion that the 1944 volume of the RESTATEMENT IN THE Courts cited 
law review comments on the various sections of the RESTATEMENTS 
but that subsequent volumes do not cite them is such an example. A 
welcomed addition to the material usually found in books on legal 
bibliography is the chapter, “Standard Legal Citation Forms”, an 
abridgment from an earlier work by Mr. Price.’| This chapter pro- 


1 Price, A Practica, MANUAL OF STANDARD LEGAL Citations (1950). 
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vides rules and examples for determining a good legal citation for any 
book or reference. Of particular value to researchers in federal gov- 
ernmental materials are the excellent chapters on administrative law 
and legislative histories and the table in the bibliographical manual on 
“Federal Administrative Decisions, Officially Published or Spon- 
sored”. Although the latter has a few errors and omissions, it is an 
excellent point of departure for determining what decisions are avail- 
able in this field. 

The librarian will find that the prodigious amount of information 
contained in the many bibliographical compilations is designed es- 
pecially for him. Mr. Hicks’ “List of Anglo-American Legal Period- 
icals”* has been brought up-to-date. Also his classic “Abbreviations 
commonly used in Anglo-American Law”® has been used as a check- 
list in compiling an elaborate table covering 109 pages. Included in 
this portion of the manual are complete bibliographies of American 
law reports and digests and of British and Canadian materials. 

There are so many aids in this book that a lawyer may well like 
to add it to his personal reference shelf, and the collection of a law 
library, no matter how small, would be incomplete without it. 


Littian C. McLaurin. 


PoLITICS AND THE CONSTITUTION IN THE HISTORY OF THE UNITED 
States. By William Winslow Crosskey, Chicago: University 
of Chicago Press, 1953. Volume I, Pp. xi, 708. Volume II, 
Pp. viii, 711-1410. $20. 


Once in a great while some learned bull in the academic China shop 
gets loose and wrecks the old stock in trade. Charles A. Beard did 
it a generation ago with his economic interpretation of the Constitu- 
tion, and it may be that Professor Crosskey has done it again. 

Crosskey believes that the historic intentions of the founding fa- 
thers ought to govern the interpretations given to the language of 
the Constitution by modern decision makers. He has undertaken to- 
demonstrate that these original intentions are very different from the 
constructions that have been given to the document for many decades 
by the Supreme Court and by the overwhelming majority of influential 
commentators. In place of the modern Constitution Professor Cross- 
key puts forward an image of the “unknown Constitution” which 
says that the founding fathers provided for a simple and consistent 
frame of government with general national powers, subject to few 
limitations, and with state powers ample for any desired local legis- 
lation. If the Constitution were allowed to operate as Crosskey be- 
lieves the instrument was drawn, the American people could, through 
Congress, deal with any subject they wish to touch, and do so on a 
straightforward, nation-wide basis. All other subjects could, as a 
general rule, be left to the action of the states. 

Now it is at once apparent that this conception of the original 
perspective of the makers and ratifiers of the Constitution will arouse 


2 Hicks, MATERIALS AND METHODS oF LEGAL, RESEARCH 512-570 (3rd rev. 
ed. 1942). 


3 Jd. at 571-651. 
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all kinds of objections, many of which sound a note of incredulity. 
It will be objected that if the intention of the framers was so simple, 
why doesn’t the document say so? How has it been possible for 
thousands of historians, and hundreds of Federal judges to concur 
in misconstruing a framework possessing such alleged simplicity? 
Surely it would strain belief to imagine a “conspiracy” which initiated 
the members of the Constitutional Convention, and the leading figures 
of American political and scholarly life for the last hundred and fifty 
years, into a gigantic plot. Is it reasonable that one great intellect 
has suddenly arisen—even at one of our most eminent mid-continental 
centers of erudition—to expose the accumulation of error or imposter- 
ship of previous generations of colleagues and fellow citizens? After 
all, don’t we have other institutions besides law faculties to provide 
custodial care and therapeutic help for megalomaniacs ? 

Now it must be said that Professor Crosskey has no illusions about 
what he is up against. When he got his vision of truth a few years 
ago he set himself the task of devoting the rest of his life to scholarly 
research on the greatest brief of his career. Only now, after many 
years of single minded dedication to the program are the arguments 
and the supporting evidence beginning to appear in book form. There 
will be more. 

What does Crosskey seek to establish in order to make his case? 
In reply to the objection that the plain language of the Constitution 
does not support his “national” theory, the author says that this 
is not so. The trouble is that we are reading the document in the 
limited frame of meanings now current. If we learn how language 
was used in the eighteenth century when the Constitutional charter 


was written, Crosskey holds that we will see that the document does 
in fact give unequivocal expression to the “national” conception. In 
order to demonstrate this Crosskey has analyzed contemporary usage 
and purports to have found the eighteenth century meaning of such 
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key terms as “commerce,” “regulation,” “police (or polity)” and 
“policy.” And he has gone further. It is not only a matter of recov- 
ering the use of significant words, but of recapturing the rules of inter- 
pretation employed by judges and lawyers in the eighteenth century. 
Crosskey’s claim is that at the time documents were construed accord- 
ing to their overriding purposes; and that the Preamble, far from 
being an empty rhetorical flourish, is the most important part of the 
Constitution. 

In order to strengthen the case further, Crosskey tries to give us 
to understand how the plain intention of the founders was frustrated. 
After all, the men of the Philadelphia Convention lived for many 
years, and frequently rose to the highest offices in the land. Why 
did they not speak out and clarify the issues at stake when distorted 
interpretations began to appear? Crosskey deals at length with these 
questions, and promises more information later. He contends that 
when we have mastered the vocabulary and modes of thinking cur- 
rent in the eighteenth century, we will be able to see that the issues 
were in fact often joined in unequivocal fashion. Moreover, by fol- 
lowing the political struggles of the first fifty years of the Constitution 
we will find the key to the vast labor of re-interpretation that was 
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carried on during those decades. The master clue is the struggle over 
slavery. In the perspective of this conflict James Madison, among 
other authoritative figures, receives a new interpretation at the hands 
of Professor Crosskey. The interpretation is bound to keep the 
hornets buzzing. 

It must, I think, be conceded that Crosskey has made a powerful 
opening presentation of his theory, and marshalled enough data to 
justify the most thorough reexamination of traditional views. So 
much hinges upon the data relied upon to establish the meaning of 
words that I want to suggest the use of quantitative methods to sum- 
marize the analyses made by research workers who read the pertinent 
sources. In analyzing editorials, pamphlets, letters or court opinions, 
it is practicable to keep a record of all occurrences of a word (and 
its usages), and to note synonyms; or, if the number of words is 
very large, as in newspapers, a method of sampling can be adopted. 
The results can be summarized in published charts, and the original 
entries filed at a library for inspection. The reading ought to be 
done by historians who have saturated themselves in eighteenth cen- 
tury usage, and who work with legal scholars who draw their attention 
to technical points. (The techniques of content analysis are described 
in books by Berelson and Gaudet, Lasswell and Leites, and others.) 

Suppose that historical research does succeed in disclosing the 
perspectives that prevailed in the eighteenth century, and which have 
been greatly modified since. What of it? Professor Crosskey has 
gone about his monumental inquiry with a very restricted conception 
of jurisprudence. He postulates that if the original outlook of the 
founding fathers can be ascertained, we are obliged to put it into 
effect today. Against this view is the conception that the goal values 
of the American body politic are to be found by consulting the mean- 
ing of the document according to the overriding objectives set forth 
in language now understood by Americans. Such a method of inter- 
pretation does in fact assign significance to the Preamble, for example, 
in clarifying our values. Where the manifest content of the Consti- 
tution is vague or inconsistent, interpretations by the decision makers 
provide additional bases of inference about basic objectives. In clari- 
fying such goal values further, the appropriate procedure is to select 
operational indexes pertinent to the current institutional context. In 
the light of the working definitions thus established, decision makers 
can evaluate alternative policies in the context of information about 
trends and conditioning factors, together with estimates of the prob- 
able course of future events if no change in policy takes place. 

It may be argued that a comprehensive jurisprudential conception 
of this kind meets with many difficulties among contemporaries, since 
it is often assumed that interpretations of the past are the only ques- 
tions that arise in decision making. Hence Professor Crosskey’s 
work may have the advantage of contributing to the spread of at least 
some of the features of a relevant jurisprudence. (For instance, he 
alleges that in the eighteenth century it was customary for docu- 
ments to be construed according to their overriding purposes. ) 

These benefits, however, are incidental and accidental by-products 
of an inadequate theory of law. In the perspective of a comprehen- 
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sive, value oriented jurisprudence Professor Crosskey’s work is su- 
perfluous in the sense that the historical facts about the perspectives 
of the founding fathers, so briefly adhered to, are not binding on us. 
But a value oriented conception of jurisprudence is also concerned 
with scientific propositions (verified by the appropriate methods) 
which outline the conditioning factors in a decision process. If Pro- 
fessor Crosskey’s description of the formation of the Constitution is 
verified, it will provide an exceedingly important case study of such 
a process. And if studies of subsequent historical cross-sections show 
how a given set of predispositions are modified under the impact of 
new environing conditions, additional studies of great scientific im- 
portance will be added to our present stock of knowledge. 

Even though the eighteenth century does not bind us now, any 
analysis of how eighteenth century conceptions interacted in the social 
process cannot fail to have great scholarly importance for comparative 
history and social science. 

Harotp D. Lasswett, Yale Law School. 





